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Memorandum 




Subject 


Access to documents seized from Church 
of Scientology 


AUG 


6 1984 


Ms. Carolyn Kuhl 
Deputy Assistant Attorney 
General 

Civil Division 


From 



David J. Anderson 
Director 

Federal Programs Branch 
Civil Division 


This memorandum provides information pertaining lO the 
meeting that has been scheduled for-Tuesday at 2 PM with 
representatives of the U.S. Attorney's Office. As you are^ 
aware, the purpose of this meeting is to discuss the conditions 
under which the U.S. Attorney is willing to provide us wii-h 
access to documents seized by the Federal Bureau of ^ t 
Investigation from the Church of Scientology in 1977.. ihis 
memorandum provides general background regarding pending 
litigation brought by the Church, discusses our attempt to 
obtain access to the documents, and finally discusses the 
reasons offered by the U.S. Attorney's Office for justifying 
imposition of conditions on our access to the documents. 


Background Regarding Pending Litigation 

As we discussed last Wednesday, the Department of Justice 
and its components including the FBI, the Department of the 
Army, the Internal Revenue Service, the Postal Service, the 
Central Intelligence Agency and the National Security Agency are 
defendants in a suit filed in 1978 by the Church of Scientology 
alleging that the defendants have conspired to harass the Church 
in its exercise of its First Amendment rights. The action is 
brouqht by the Church of Scientology of Washington on Dehalf of 
a certified class of statewide units of the Church in the Unite 


1 We have been advised that the meeting will be attended by 
Judy Hetherton, Deputy Chief of the Criminal Appeals Section, 
Royce Lamberth and Timothy Reardon, Executive Assistant to the 
U S Attorney. Hetherton and Reardon were involved in 
representation of the United States in the successful criminal 
prosecution of Church officials. I will not be able to actend 
the meeting due to a hearing in California. 
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States. The Church alleges that it has been the subject of a 
pattern and practice of illegal surveillance, mail openings, 
discriminatroy investigations and other measures allegedly 
designed to deter and obstruct the growth of the "religion." A 
primary claim is that the defendants have maintained false and 
derogatory information about the Church and disseminated this 
information both within and without the government solely to 
harass the Church. 

Following the United States' decision that it would not 
agree to a proposed settlement that had been negotiated for 
almost a year. Judge Green issued a scheduling order requiring 
the defendants to respond to burdensome discovery before a 
motion for summary judgment may be filed with the Court. 

However, Judge Green also permitted the United States to 
commence discovery pertaining to an "unclean hands" defense. 

This defense stems, in part, from the fact that Church members 
conspired to infiltrate the federal” government to obtain 
sensitive, classified information. Eleven high officials of the 
Church were ultimately found guilty of various crimes after 
protracted litigation. The validity of the unclean hands 
defense will largely turn on the question of whether the conduct 
of the individual officials who were convicted may be attributed 
to the Church as a whole. 

The successful criminal prosecutions were based on documents 
seized by the FBI in 1977 from the Church, and it is these 
documents for which access is being requested. The U.S. 

Attorney still has custody of the originals of approximately 
15,000 pages of the seized documents, and we have been advised 
by the U.S. Attorney's Office that virtually all of these 
documents contain information relevant to the Church's 
wrongdoing. Although the plaintiff was recently requested to 
produce the documents in discovery, it is certain that the 
documents will not be produced without protracted litigation, 
and, in any event, anything produced by the plaintiff will 
ultimately have to be checked against the originals maintained 
by the U.S. Attorney. 

A related lawsuit is Church of Scientology of California v. 
Linberg, 529 F. Supp. 945 (C.D. Cal. 1981) (the "California 
case") (denying motion to dismiss), which is scheduled for trial 
in October. In this action, the Church of Scientology of 
California seeks damages from FBI agents in their individual 
capacities for allegedly carrying out the 1977 search in an 
unconstitutional manner. The Department of Justice is also a 
defendant, and the Church seeks a declaratory judgment that the 
search and seizure was unconstitutional and injunctive relief 
restricting the investigative discretion of the Department. One 
of the Church's claims is that the U.S. Attorney's Office has 
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improperly disseminated the seized documents and that the seized 
documents have been retained by the U.S. Attorney's Office for 
an unreasonable period. Copies of the documents were provided 
by the U.S. Attorney's Office to.Chuck Kruse of the Torts Branch 
for use in the defense of the lawsuit. 


Efforts to Secure Access 

Following extensive, informal discussions between Richard 
Greenberg of this office and Judith Hetherton, access to the 
documents was formally requested by letter dated July 13, 

1984. (Attachment A) At that time, the plan was that the 
documents would be provided to the Branch for inspection and 
copying. Concurrent notice would be provided to the Church to 
permit the Church to assert whatever rights it might believe it 
had pertaining to the documents. Following inspection of the 
documents and any related litigation, we planned to submit the 
pertinent documents under seal to the Court with a request that 
the United States be permitted to publicly release the docu¬ 
ments, or alternatively, be permitted to use the documents as 
necessary in its defense of the Church's claims. 

Two stumbling blocks have precluded implementation of this 
plan. First, the U.S. Attorney's Office declined to provide 
access to the documents if they were to be examined by our 
litigation support contractor. As this limitation would pre¬ 
clude effective use of the documents due to their large number 
and somewhat cryptic content, we were unwilling to agree to this 
constraint. The second condition imposed by the U.S. Attorney's 
Office was that we would return or destroy any notes that were 
made relating to the documents. This constraint was opposed on 
the ground that it is impractical, burdensome and someday could 
result in further litigation with the Church. Finally, we 
objected to both conditions because there does not appear to be 
any reasonable basis warranting their imposition. 

U.S. Attorney's Position 

The U.S. Attorney's Office does not generally object to our 
access to the documents except to the extent we do not agree to 
the two conditions set forth above. _ The U.S. Attorney's Office 
has cited the following factors as justifying their position. 

1. The conditions are required by the disposition aqree- 
ment. In the course of the criminal prosecutions, the trial 
court held that the United States was bound by an agreement 
which governs the United States 1 dissemination of the 
documents. Under the terms of the disposition agreement, set 
forth as an appendix to United States v. Heldt , 668 F.2d 1238 
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(D.C. Cir. 1981) (Attachment B), "the government retains the 
right to distribute copies of the documents to state and federal 
law enforcement agencies and other agencies of the federal 
government ." Rather than supporting the imposition of 
conditions on our access to the documents, the explicit language 
authorizes our use of the documents. 

2. The documents are subject to a sealing order . In United 
States v. Hubbard, 650 F.2d 293 (D.C. Cir. 1982), the D.C. 
Circuit held that copies of the seized documents that had been 
filed with the court were properly subject to a protective order 
which precluded public access to the documents. The decision 
was silent on the question of whether the originals of the 
documents held by the U.S. Attorney were subject to the pro¬ 
tective order. 

This question, however, was subsequently litigated. By 
decision rendered on February 17, 1982, Judge Aubrey Robinson 
held that the seal placed on the court's set of the documents 
ran to the originals in the hands of the government. That 
decision was prompted by the fact that (1) a private citizen 
requested access to the U.S. Attorney's originals to authen¬ 
ticate documents she had previously obtained, and (2) the Tax 
Division requested a declaratory ruling on the issue because the 
Tax Court had refused to admit a document into evidence because 
of the Tax Court's fear that the document was subject to the 
sealing order. The United States moved for reconsideration of 
Judge Robinson's ruling, and, by decision dated June 10, 1982 
(Attachment C), Judge Robinson vacated his earlier opinion and 
held that the documents in the hands of the U.S. Attorney were 
not subject to the sealing order. The court held that only the 
disposition agreement governed the U.S. Attorney's use of the 
originals held by the U.S. Attorney. 

This decision was appealed by the Church. In United States 
v. Hubbard, 686 F.2d 955 (D.C. Cir. 1982) (Attachment D), the 
court affirmed and modified Judge Robinson's second opinion in a 
decision that is somewhat ambiguous on key points. Although the 
court recognized that it was dealing with a set of documents 
that had not previously been before the court, 686 F.2d at 957, 
the court failed to explicitly address the question of whether 
the sealing order for the set of the documents filed with the 
court ran to the originals held by the U.S. Attorney. Instead, 
the court framed the issue as "whether the district court in the 
District of Columbia should bring about public disclosure, at 
the request of these parties, of the particular documents at 
issue in this litigation." 686 F.2d at 959. Because of the 
Church's potential "privacy" interests, the court modified the 
district court’s order to provide that, although the parties may 
have access to the documents, the documents were to be main- 
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tained under seal pending a decision by the courts in which the 
documents were to be admitted that public disclosure was 
appropriate. 

By affirming Judge Robinson’s second opinion, the Court of 
Appeals implicitly held that the sealing order for the court's 
set of documents did not run to the U.S. Attorney's originals. 
Although the court did not permit general dissemination of the 
documents, it affirmed Judge Robinson's ruling that parties with 
a legitimate interest in the seized documents may have access to 
the documents. Thus, there is no order presently in effect 
which precludes our access to the documents, although general 
dissemination of the documents would probably be inconsistent 
with the Court of Appeals' decision. It is for this reason that 
we planned to file relevant documents with the Court under seal 
and seek permission prior to publicly disseminating the 
documents. 

3. Documents seized for a criminal case may not be dissemi- 
nated. The U.S. Attorney's Office cites Sovereign News_ v. 
United States , 690 P.2d 569 (6th Cis. 1982) (Attachment E) for 
this proposition. In discussing the relevant question, the 
court merely held that seized property must be returned to its 
owner after criminal proceedings have been terminated and the 
government has no legitimate interest in retaining the docu¬ 
ments. "In the present case, we can conceive of no legitimate 
purpose for retaining those documents if the United States 
contemplates no actual use for them." 690 F.2d at 577-78. The 
court explicitly noted that if the documents "are needed for an 
ongoing or proposed specific investigation, the government is 


2 The ambiguity of the decision stems from the source of the^ 
Court of Appeals 1 restriction as to public dissemination of the 
documents. The district court's order subject to review did not 
restrict public dissemination of the documents. In providing 
that recipients of the documents could not publicly disseminate 
the documents, the Court of Appeals seemed to assume that^public 
disclosure was subject to some unidentified constraint. The 
ambiguity is not critical here as we intend to obtain an order 
authorizing public disclosure prior to disseminating the 
documents. 

3 Apparently, the U.S. Attorney's Office previously read 
these decisions as allowing limited dissemination of the 
documents as copies of the documents were provided to Chuck 
Kruse of the Torts Branch after the date of the Court of 
Appeals 1 decision. 



Reproduced from the Unclassified / Declassified Holdings of the National Archives- 




- 6 - 


entitled'to retain them." Id_. Nothing in the decision suggests 
that it would not similarly be a legitimate interest of the 
United States to retain seized documents for purposes of its 
defense to an action brought by the owner of the documents 
alleging that the United States' seizure of the documents was 
part of a pattern and practice of harassment. Indeed, retention 
of the documents for use in the California case apparently. 
constitutes the justification for the U.S. Attorney's continued 
retention of the seized documents. The same rationale would 
apply equally here. 

4. Providing access to the documents would be harmful to 
the Califor nia case . As previously mentioned, one issue in the 
California case is alleged improper dissemination of the docu¬ 
ments by the U.S. Attorney's Office. Chuck Kruse has indicated, 
however, that he does not believe that providing us with access 
to the documents would seriously prejudice the case. In light 
of the fact that the U.S. Attorney has already provided the 
Torts Branch with access to the documents, the provision of 
similar access to the Federal Programs Branch under similar 
circumstances would not raise any issues that are not |lready 
raised by providing the documents to the Torts Branch. 


Conclusion 

In sum, there is no outstanding order, agreement or prece¬ 
dent barring our examination of the documents or justifying the 
conditions the U.S. Attorney seeks to impose in providing access 
to the documents to the Branch. Although the U.S. Attorney's 
dissemination and retention of the documents is apparently an 
issue in the California case, we do not see how our examination 
of the documents affects the government's position in the 
California case to any greater extent than the U.S. Attorney's 
supplying the documents to the Torts Branch for the defense of 
that suit. It follows from this that the conditions proposed by 
the U.S. Attorney's Office are unwarranted, as well as imprac¬ 
tical and would seriously prejudice our ability to bring the 
D.C. case to a close. Any concerns of the U.S. Attorney should 


^ A more serious concern would be that, following notice to 
the Church that the U.S. Attorney is providing access to the 
documents to the Federal Programs Branch, the Church may seek 
emergency relief in the context of the California case. Chuck 
Kruse has indicated that, if this were to occur, he would agree 
to let us handle this aspect of the litigation. 
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be satisfied by advance notice^to the Church that we will be 
given access to the documents. 


5 a potential compromise on this issue would be to place this 
jii 3 .11o it before the Office of Legal counsel. The drawback, to this 
approach is the time OLC may reguire to formulate an opinion on 
the matter. An alternative approach would be for the U.S. 
Attorney’s Office to send a brief notice to the Church 
indicating that access to the documents would be provided in 
response to our request without the identification of any 
conditions pertaining to our access to the documents. This 
would be likely to precipitate litigation by the Church over the 
matter in which the question of contractor access could be 
raised and resolved. The U.S. Attorney's Office has_previously 
rejected this approach on the theory that some identification of 
the conditions under which access would be granted is necessary 
to protect the U.S. Attorney's Office. 
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Access to documents seized from Church 
of Scientology 


Ms, Carolyn Euhl 
Deputy Assistant. Attorney 
General 

Civil Division 


David 3* Anderson 
Director 

Federal Programs Branch 
Civil Division 


This memorandum provides information pertaining to the 
meeting that has been scheduled for Tuesday at 2 WM with 
representatives of the U*S» Attorney*s Office* * As you are 
aware, the purpose of this meeting is to discuss the conditions 
under which the 0*8, Attorney is willing to provide us with 
access to documents seised by the"Federal Bureau of 
Investigation fro® the Church of Scientology in 1977* This 
memorandum provides general background regarding pending 
litigation brought by the Church? discusses our attempt to 
obtain access to the documents# and finally discusses the 
reasons offered by the U*S. Attorney *s office for justifying 
imposition of conditions on our access to the documents. 


Background Regarding 


As we discussed last Wednesday? the Department of Justice 
and its components including the FBI? the Department of the 
Army? the Internal'Revenue Service? the Foetal Service? the 
Central Intelligence Agency and the national Security Agency are- 
defendants in a suit filed in 1978 by the Church et Scientology 
alleging that the defendants have conspired fees harass the Church 
in its exercise of its First Amendment rights. The action is 
brought by the Church of Scientology of Washington on behalf of 
a certified class of statewide units of the Church in the United 


* We harm bees advised that the meeting will be attended toy 
Judy letMerton. Deputy Chief of the Criminal Appeals Section# 
Royes Lamberfch.and Timothy Reardon? Executive Assistant to the 
0,s. Attorney, Bethertea and Reardon were involved in 
representation of the United States in the successful criminal 
prosecution of Church officials, I will not ho able to attend 
the meeting- due to a hearing in California, 
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States* The Church alleges that it has been the subject ©f a 
pattern and practice of illegal surveillance* ©ail openings? 
discriminatroy investigations and other Measures allegedly 
designed to deter and obstruct the growth of the “religion, * A 
primary claim is that the defendants have maintained false and 
derogatory information about the Church and disseminated this 
information both within and without the government solely to 
harass the Church# 

Following the Unites! States* decision that it would not 
agree to a proposed settlement that had been negotiated for 
almost a year. Judge Green issued a scheduling order requiring 
the defendants to respond to burdens©-®® discovery before a 
Motion for summary judgment may be filed with the Court, 

Epwever, Judge &veen also permitted the United States to 
commence discovery pertaining to an* *undea» bands* defense* 

This defense stems, in part, from the fact that Church members 
conspired, to infiltrate the federal government to obtain 
sensitive? classified information* Eleven high officials of the 
Church were ultimately found guilty of various crimes after 
protracted litigation. The validity of the unclean hands 
defense will largely turn on the question of whether the conduct 
of the individual officials who were convicted' say be attributed 
to the Church as a whole. 

The successful criminal prosecutions were based on documents 
seised by the FBI in 197? fro® the Church? and if is these 
documents for which access is being requested# The U,S, 

Attorney still has custody of the originals of approximately 
15,8-00 pages of the seised. documents# and we have been advised 
by the 5.S, Attorney*s Office that virtually all ©f these 
documents contain information relevant to the Church's 
wrongdoing* Although the plaintiff was recently requested to 
produce the documents in discovery , it is certain that the 
documents will not foe produced without protracted litigation? 
and, in any event, anything produced by the plaintiff will 
ultimately have to be checked against tfe.® originals maintained 
by the U.S, Attorney* 


A related lawsuit is Church of Scientolo gy of California v« 

binberg , 529 F. Supp* 945 CC..DV Cal, 19817.fthe" '^California'* 

case*) (denying motion to dismiss ) t which is scheduled for trial 
in October, In this action? the Church of Scientology of 
California seeks damages frost FBI agents in their individual 
capacities for allegedly carrying out the 197 7 search in an 


unconstitutloss1 mariner* 
defendant? and the Church seeks a ae« 
search and seizure was uneonstitutioi 
restricting tbs investigative discret 
of the Church's claims is that the II, 
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improperly disseminated the seized documents and that the seized 
aocuaents have been retained fey the 0*S. Attorney*# Office for 
an unreasonable period. Copies of the documents were provided 
by the 0*S« Attorney *® Office to Chuck Kruse of the Torts Branch 
for use in the defense of the 


Efforts to Secure Access 

Following extensive * infoimal discussions Exolta^o 

Greenberg of"this office and Judith Sefcherfcon? access to the 
documents was formally reguested by letter dates July_ 1>» 

1&84, (Attachment A) At that time*- the plan was that the 
documents would he provided to the Branch for inspection and 
copying. Concurrent notice would he provided to^the Church to 
permit”the Church to assert whatever rights it might believe it 
had pertaining to the documents, leilwins inspection of tse 
documents and any related litigation, we planned to submit the 

pertinent documents under seal to the Court with a r©guest t«afc 
the Baited'States be permitted to publicly release the docu¬ 
ments? or alternatively, ho permitted to use < the documents as 
necessary in its defense of the Church *s claims. 

Two stumbling blocks have precluded implementation of.this 
plan. First? the U.3. Attorney's Office declined to provide 
access to the documents if they were to be examined by^our 
litigation support contractor. As this limitation would 
elude effective use of the documents due to their large 
and 'somewhat cryptic content r we were unwilling to agree to this 
constraint. The second condition imposed by the 0*5, Attorney's 
Office was that we would return or destroy any notes that. w@*.*» 
made* relating to the documents. This constraint was opposed cm 
the ground that it is impractical? burdens©®© and someday could 
result in further litigation with the Church. Finally? W© 
objected to both conditions because there does not appear to be 
any reasonable basis warranting their imposition. 


U.S. At 


f*m 'Position 


The 8«S. Attorney's Office does not generally object to our 
access to the documents exceot to the extent we do not agree to 
the two conditions set forth, above. The B.S. Attorney's Office 
has cited the following factors a© justifying their position. 

1. The conditions are required fey the disposition agr gj£ 
msnfc* In the course of the original prosecutions? the trial 
court held that the United States was hound by «h agreement 
which governs the United States * dissemination of the 
documents. Under the terms of the disposition agreement,_set 
forth as an appendix to Uni tec States v» Beldt , P*3.d 
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(D.C. Cir* 1981) (Attachment B), *the government retains the 
right to distribute copies of the documents to state ane federal 
galorcssast agendas and other apencies of ^ue feds \ al. 
t * Bather than supporting the ispovitioit^ &£ 
eonditi qbm on our access to the documents* the explicit language 
authorizes our us® of the documents« 

2, The documents are subject to a sealing, order « In ihufceo. 
States r7^uS gird r~6S0 F. 2d 293 (D..C*~eir*, the p.C.^ 
Circuit held that copies of the seized, document© that has bees 
filed with the court were properly subject to a protective _order 
which precluded public access to the documents* ^he decision 
wss silent on the question ©f whether the originals ©t the 
documents hold by the 0,8. Attorney were subject to the pro¬ 
tective order* 


This question, however, was subsequently litigated* My 
decision rendered on February 17, If82, Judge Aubrey_Robinson 
hold that the seal placed on the court's set of tae doouwents 
ran "to the originals in the hands of the government, that 
decision was prompted toy the fact that ^D ©^private e&ttsen 
requested access to the 0.8. Attorney*© originals t© aucustt*” 
ticafce document© she bad previously obtained, ®bd (2)^ the lax 
Division requested a declaratory ruling on the issue because toe 
Tax Court had refused to admit a document into- evidence because 
of the Tax Court's fear that the document was subject to^the 
sealing order* The Daited' States moved for reconsideration^of 
Judo© Robinson*© ruling, and, by decision dated June ±0* 19^2^ 
(Attachment C), Judge Robinson vacated his earlier opinion and 
held that the documents in the'hands of the 0*8, Attorney ware 
not subject to the sealing order* The court held bust only the 
disposition agreement governed the 0»S# Attorney’s use *" a# 
originals held by the 0,S, Attorney*. 

This decision was appealed by the Church* In baited_State© 
v. Subbard, 6i§ F.2d §55 (D.C. Cir* l«l) (Attachment to), tn© 
court affirmed and modified Judge Robinson*© second opinion in a 
decision that is somewhat ambiguous on key points* Although the 
court recognized that it was dealing with a set of documents 
that, feacl not previous 1 st §86 % *2q &£ ^*5 # i 

the court failed to explicitly address the question of whether 
the sealing order for the set of the documents filed wi*,t th%r- 
court ran to the originals held by the b.S. Attorney* Instead,^ 
the court; framed the issue a © "whether the district court is 
District of Columbia should bring about public disclosure, at 
the request of these parties? ©f the particular dooawRt# 
issue in this litigation** 686 F,2d at »5»* Because^of the 

Church *s potential “privacy** interests, the court mod tried the 
district court*8 ot&&v to provide that, although the parries m**y 
have access to the documents , the documents were to be main- 
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taiaed under seal pending a decision 
documents were to fee admitted that 


tin# courts in which the 
disclosure was 


& fc.«ss * 


By affirming Judge Robinson's second opinion, the Court pf 
Appeals implicitly held that the sealing order for the court’s 
set of documents did not run to the P.S* Attorney’s originals, 
Although the court did not permit general dissemination of tkm 
documents r it'affirmed Judge Robinson’s ruling that parties with 
a legitimate interest in the seized documents may have access to 
the documents* Thus, there is no order presently in effect 
which precludes our access to the doe-aments*, although general 
dissemination of the documents would probably fee inconsistent 
with the Court of Appeals* decision* it is for this reason that 
wm planned t© file relevant documents with the Court under seal 

and seek permission prior to publicly disseminating the 
J 


cto &um%nts * 


3. Documents seized for a_ criminal case may not be dlsseffii- 
Bated* The il«S, Attorney 1 ® Office cite®' Sovereign Mews y* ^ 
United States, 690 F*2d 569 (6th Cir* 1982) (Attachment 8) for 
this proposition* In discussing the relevant question, the^ 
court”merely held that seized property must be returned to its 
owner after criminal proceedings have been terminated and t,h@ 
government has no legitimate interest in retaining th# gocu— 
meats* *In the present case, we can- conceive of no legitimate 
purpose for retaining those documents if the United States 
contemplates no. actual use for the®** 690 F*M at 577-70# 
court explicitly noted that if the documents *®re needed for an 
ongoing or proposed specific investigation, the government is 


2 The. ambiguity of the decision 
Cmrt ©fi Appeals* restriction as 


stems fro* the source s of the 
to public dissemination of the 
order subject to review did not 
the documents. In providing 
could not publicly disseminate 
seemed to assume 


documents* The district court’s 
restrict public dissemination or 
that recipients of the documents _ 

the documents, the Court ©f Appeals seemed to assume t&at^piifelic 
disclosure was subject to some unidentified constraint. The 
ambiguity is not critical here as we intend to obtain an order 
authorising public disclosure prior to disseminating the 
documents. 


3 Apparently, the B.S, Attorney*« Office previously read 
■these decisions as allowing limited dissemination &£ the 
documents as copies of the documents were provided to Chuck 
Kruse of the Torts Branch alter the date of the Court of 
Appeals* decision. 





1 


Reproduced from the Unclassified / Declassified Holdings of the National Archives- 
* • • • , . ■ 


~ 6 - 


entitled to retain them*® Id * nothing in the decision suggests 
that it would not similarly be a legitimate interest of the 
United States to retain seized documents for purposes of its 
defense to an action brought by the owner of the document® 
alleging that the United States* seizure of the documents was_ 
part of a pattern and practice of harassment. Indeed* retention 
of the documents for use in the California case apparently 
constitutes the justification for the Q*S. Attorney’s continued 
retention of the seized documents. The same rationale would 
apply equally here. 


4* Providing access to 
the California case* hm previously 


docume nts would be harmful to 

one issue' in the 


mentioned < 
r dissemination of the doeu- 
e» Chuck Kruse has indicated* 
that, providing us with access 


California case is alleged xmprofH 
meats by the 8.8. Attorney*s Offi< 
however r that he doss not believe 
to the documents would seriously prejudice the ««» 




la light 


©£ the fact that the U.S* Attorney has already provided the 
Torts Branch with access to the documents* the provision of 
similar access fee the federal Programs Branch under similar __ 
circumstances would not raise any issues that are not s|ireaciy 
raised by providing the documents to the Torts Branch*' 


Conclusion 


In sum, there is no outstanding order, agreement or prece¬ 
dent barring our examination of the documents or justifying the 
conditions the U.S. Attorney seeks to impose in providing access 
to the documents to the Branch. Although the O.S. Attorney *s 
dissemination and retention of the documents is apparently an 
issue in the California case* we do not see how our examination 
of the documents affects the government *s position in the 
California case to any greater extent than the 0*$. Attorney's 
supplying the documents to the Torts Branch for the defense of 
that suit. It follows frost this that the conditions proposed by 


the S,S, Attorney's Office are unwarranted* si well as 


imprac¬ 


tical and would seriously prejudice mi 
to a close. Any concerns of 


ability to bring the 
the U.S* Attorney should 


* A more serious concern would he that* following notice to 
the Church that the Q*S« Attorney is providing access to the 
documents to the Federal Programs Branch, the Church may seek 
emergency relief in the context of the California case* Cnucs 
Kruse has indicated that*, if this ware to occur* be would agree 
to let us handle this aspect of the litigation. 




Reproduced from the Unclassified / Declassified Holdings of the National Archives- 




fo-e satisfies by advance notice to the Church that w© will 
Given access to the Socuiaents» 5 


® A potential coiproaise or this issue w©ul«J b© to- place this^ 
natter before the Office of legal Counsel* *'H© drawback to tfe*a 
approach is the tin® Ol£ asy require to formulate an opiaion on 
the matter. An alternative approach would he for the 8.8« 
Attorney * • Office to send a brief notice to the Church 
indicating that access to the documents would be provided in 
response to our request without the identification of any ^ 
conditions- pertaining to our access to the documents* this 
would be likely to precipitate litigation fey the Church over the 
matter in which the- question of contractor access ecu Id fee- 
raised- and resolved# The 0,3-. Attorney l s Office has ^previously ^ 
rejected this approach on the theory that some identification of 
the conditions under which access would be granted is necessary 
to protect the U»8» Attorney’s Office. 
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RJAtRCSreenborg t stl 
145 - 12-3556 


Mr. Joseph fi« di<*an©vs 
Unitod States Attorney 

District of Columbia . .. " 

3rd * Constitution Aw M *•*. 

Hashlagton* B.C. 20001 

Ret fouadift§ Church of Scientology r. Director* 
fBI, et/ai. * C. A. So.. 78-010? {D.D.C.) 

Boer Mr. diQenova % 

Pursuant to discussions Between Richard Greenberg of my 
. staff and He. Judith Setherton this weak* this is to request 
that access to- the 4oe»i»nt# seised by the Federal Bureau of 
Investigatlon from the Founding Church of California on July B, 
1311 f fee provided to the Civil Division "“of the Department off 
Justice acting in it® capacity as counsel for the defendants in 
the above-entitled action. Such access i* authorised pursuant 
to paragraph 8 of the disposition agreement concerning the 
documents which is reprinted at United States v. Reldt » 6§§ 

P.2d 1238* 1287 (D.C. Cir. IfSli, Of course, wo will comply 
with the pertinent provisions of th« disposition agreement prior 
to publicly disclosing or disseminating the documents. In 
addition* out of en abundance of cast ion and to ensure that the 
Church has an opportunity to protect, whatever rights it may 
believe it has with respect to these documents* it might be 
appropriate for a letter to be addressed to the Church advising 
ef this request for access to the’ document#* 

The documents for which access is sought appear t© contain 
information pertaining to misconduct of the founding Church of 
Scientology, its statewide units and its members. This 
information may bo critical to the defendants* ability to 
demonstrate that, plaintiffs in the above-entitled action ere not 
entitled to injunctiva relief due to their unclean hands. By 
Order dated June 2S, If®4* Judge Joyce Hens Green has authorised 
the defendants to con®*no?- discovery pertaining to plaintiff®* 
unclean hsnds* and inspection of those- documents will facilitate 
our defense of the action* 


Ts!«ph«m0i: 
( 202 ? S 33-3368 
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It is therefore too plain from the affida¬ 
vits for further discussion that there were 
many people who actually handled Mrs. 
Hubbard's correspondence and could testify 
with respect to it. Some of them were far 
better qualified for certain periods to so 
testify than Kember because they actually 
handled the correspondence at Hubbard's 
elbow when Kember was miles away. They 
might also be able to testify to any docu¬ 
ments that incriminated Hubbard and were 
destroyed pursuant to the “Red Box” pro¬ 
gram. And Kember could not testify as to 
knowledge Hubbard may have gained from 
other’'sources. It is thus clear that Kember 
was not the only witness who might testify 
to substantially the same facts, and that no 
witness could testify to the state of Hub¬ 
bard’s mind or as to the extent of her own 
knowledge except herself. The Guardian's 
Office was alleged to have “more than 1050 
full-time staff.” J.A. at 928. With such a 
plethora of potential witnesses it cannot be 
concluded that Kember is the only witness. 
The admissibility of the critical parts of 
Kember's testimony was thus highly ques¬ 
tionable and there were other witnesses 
who were better qualified to testify to the 
basic facts from which such knowledge 
would be deduced or denied. 

D. The Effect of the Disposition Agree¬ 
ment 

A further consideration at this time is the 
fact that Hubbard and the other defendants 
were found by the court, on the pleading of 
the defendants, to have entered into a Dis¬ 
position Agreement (see Appendix) which 
called for the court to decide the case on a 
“Stipulation of Evidence.” J.A. at 348-61. 
The agreed “Disposition” essentially 
amounts to an admission of guilt on the 
“stipulated record” to one count of the in¬ 
dictment and limits the challenges the de¬ 
fendants might assert to any conviction. 
As set forth above, the Disposition Agree¬ 
ment between the ’ parties provided, inter 
alia , that the defendants agreed “not to 
challenge the sufficiency of the evidence 


... on appeal [and to refrain from] as¬ 
serting] that the facts alleged do not 
amount tq a violation of the crime charged 
because of other <considerations . ” J.A. at 

356-58. (emphasis -.) Hubbard's 

present attempt on appeal to remand the 
case to secure the immunized factual testi¬ 
mony of Kember, or to have the case dis¬ 
missed for failure to secure such factual 
testimony, constitutes an attempt to intro¬ 
duce additional evidence in violation of this 
agreement. Her motion in this respect 
therefore would be denied on such grounds 
if we had not already found that it did not 
lie under sections 6002 and 6003, and that 
the factual support for it was insufficient 
It is also significant that Hubbard did agree 
on the facts in the stipulated record to “be 
found guilty on Count twenty-three of the 
indictment” charging conspiracy to obstruct 
justice in violation of 18 U.S.C. § 1503 and 
several other offenses . 87 

[25] We therefore affirm the action of 
the government in refusing to grant “use” 
immunity to Kember and the court’s refusal 
to order such immunity. Apart from the 
fact that “use” immunity was not required 
to be granted, it would have been foolhardy 
to grant such immunity as it would have 
increased the government's burden of proof 
against a defendant who it appeared from 
the record was the highest official of Scien¬ 
tology with admitted guilty knowledge of 
the indicted crimes. The Attorney General 
must approve the grant, and the United 
States Attorney must be satisfied that the 
testimony is necessary to the public inter¬ 
est . 88 It would obviously not have been in 
the public interest to hazard the prosecution 
of Kember with all the potential objections 
that might evolve from granting “use” im¬ 
munity to her. 

APPENDIX 

DISPOSITION AGREEMENT 

The Court finds that the government and 
the defendants in this case agreed to the 
following: 




87. Convictions were entered in accordance 88. See 18 U.S.C. § 6003, set forth in note 84 
with the Disposition Agreement. supra . 
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ants. In the event th? 
particular defendant is 
as a result of judicial 
ment retains the optii 
any of the remaining 
defendant. In the eve ! 
of any defendant is 
maining counts as to 
be dismissed with pre 
the final judgment of 
understood that the 2 
include proceedings ■ 
United States Supren 
5 . The govern men 
allocute on matters in 
as to all defendants 
Hubbard. As to tlw 
the government agre 
as follows: “the gow 
tion and is making m 
of sentence with res 
Hubbard.” It is und 
bard through her t 
statement in allocuti 
of the case. It Is fu 
any defendant, incln 
government may dis 
fact on any matter 

greement; 

* Since no footnotes U 
Judge Richey’s opini 








Reproduced from the Unclassified / Declassified Holdings of the National Archives* 




UNITED STATES v. HELDT 

Cite as 668 F.2d 1238 (1981) 


1287 


APPENDIX—Continued 

1. Defendants Hubbard, Heldt, Snider, 
Weigand, Willardson, Raymond, and Wolfe 
will be found guilty upon Count Twenty- 
three of the indictment, which charges the 
defendants with conspiracy to obstruct jus¬ 
tice, by the trial court upon a stipulated 
record; 

2. Defe[n]dant Hermann will be found 
guilty upon Count One of the indictment, 
which charges the defendants with conspir¬ 
acy to illegally obtain government docu¬ 
ments, by the trial court on a stipulated 
record; 

3. Defendant Thomas will be found 
guilty upon any misdemeanor theft count 
contained in the indictment by the trial 
court upon a stipulated record with the 
specific count chosen by the government; 

4. The remaining counts in the indict¬ 
ment shall not be dismissed pending disposi¬ 
tion of any appeals brought by the defend¬ 
ants. In the event that a conviction of a 
particular defendant is reversed or vacated 
as a result of judicial review, the govern¬ 
ment retains the option of proceeding on 
any of the remaining counts as to that 
defendant. In the event that the conviction 
of any defendant is not reversed, all re¬ 
maining counts as to that defendant shall 
be dismissed with prejudice upon entry of 
the final judgment of conviction. 4 w It is 
understood that the appellate process may 
include proceedings on certiorari in the 
United States Supreme Court; 

5. The government retains the right to 
alloeute on matters in any fashion it chooses 
as to all defendants except the defendant 
Hubbard. As to the defendant Hubbard, 
the government agrees to advise the Court 
as follows: “the government takes no posi¬ 
tion and is making no request on the matter 
of sentence with respect to the defendant 
Hubbard.” It is understood that Mrs. Hub¬ 
bard through her counsel will make no 
statement in allocution concerning the facts 
of the case. It is further agreed that as to 
any defendant, including Mrs. Hubbard, the 
government may dispute any statements of 
fact on any matter with which it has disa¬ 
greement; 

* Since no footnotes to this Agreement appear in 

Judge Richey’s opinion or elsewhere in the rec- 


6. In the event that any defendant re¬ 
ceives a term of incarceration as a result of 
conviction in this case, the government will 
not object to- his or her incarceration in a 
minimum security institution currently des¬ 
ignated level one by the Bureau of Prisons. 

7. Should the Bureau of Prisons or the 
Parole Commission request of the govern¬ 
ment its view as to the category of the 
severity of the offense of which the defend¬ 
ants have been convicted, the government 
will not tell these agencies that the offenses 
involved more than $2,000 in property val¬ 
ue; 

8. The government reserves the right to 
attach any or all of its designated ease-in- 
ehief documents to the stipulated record to 
support findings of guilt by the trial court. 
The defendants have agreed not to chal¬ 
lenge the sufficiency of the evidence before 
the trial court or on appeal. That is, the 
defendants will not challenge the accuracy 
of the facts stipulated by the government, 
and the defendants will not assert that the 
facts alleged do not amount to a violation 
of the crime charged because of other con¬ 
siderations. The government shall oppose 
any attempt of the defendants to have the 
stipulated record sealed. With respect to 
all documents seized during the searches in 
California on July 8, 1977, the government 
retains the right to distribute copies of such 
documents to state and federal law enforce¬ 
ment agencies and other agencies of the 
federal government. It is further agreed 
that these documents will not be made 
available by the government to the press or 
to any private individuals or entities except 
pursuant to lawful subpoena and following 
ten days’ notice to the Church of Scientolo¬ 
gy; 

10. The stipulated record upon which 
the defendants are to be convicted will be 
prepared by the government and submitted 
to the defense two days after the day upon 
which the agreement is finalized. The de¬ 
fense will be given twenty-four hours to 

ord, the court assumes that the superscript “4" 

here is a typographical error. 
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APPENDIX—Continued 
comment on and propose additions to the 
stipulated record. The government may ac¬ 
cept or reject the defendants’ proposed 
changes; 

11. The government has made no prom¬ 
ises with respect to immunity from prosecu¬ 
tion in other jurisdictions. 

(J.A. 856-858). 

WALD, Circuit Judge (concurring in part, 
and concurring in the result): 

I concur in the result in this case, but I 
cannot agree with all the rhetoric in sec¬ 
tions I and III-VI of the court’s opinion. 

Regarding section II, which treats the 
search and seizure issue, I concur in the 
opinion, except for the court’s discussion of 
the search of Mrs. Lawrence’s office at Fi- 
field Manor, 1 and the degree of preparation 
required of agents conducting complex doc¬ 
ument searches. 2 I would also clarify the 
application of the “scrupulous exactitude” 
test in this case. 3 I confine my remarks to 
the latter three issues. 

The court properly states the law that 
“the authority to search granted by any 
warrant is limited to the specific places 
described in it, and does not extend to addi¬ 
tional or different places.” 4 I find, how¬ 
ever, that Mrs. Lawrence’s office was no¬ 
where mentioned in the warrant and the 
searching officers could not reasonably have 
believed that her office constituted part of 
the “suite of offices of Mr. Henning 
Heldt[.]” J.A. at 155 (warrant’s description 
of the place to be searched). I find appel¬ 
lants’ arguments on this issue 5 persuasive: 
the Lawrence office was a separate, free 
standing structure, independently locked, 
with no external markings of any sort to 
indicate that it constituted part of someone 
else’s office in the main building. It is 
highly significant that access to the Heldt 

1. See per curia m opinion pp. 1262—1266 su- 6. See id. at n.50. 
pra. 


suite of offices in the main building would 
not provide access to the Lawrence struc¬ 
ture. 6 In addition, the only indication 
whether this structure—nowhere referred 
to in the warrant—was or was not part of 
the Heldt suite came from Mrs. Lawrence, 
who said it was her own office, not Mr. 
Heldt’s, and that she did not work for him. 7 
Of course, as the court says, Mrs. Lawrence 
“should [not] have been permitted to lay 
down the boundaries for the agents’ 
search.” 8 But her remarks are worthy of 
attention not only because they represent 
the only specific statement which the 
agents had before them to judge whether 
the structure was or was not part of the 
Heldt suite, but also because they corrobo¬ 
rated the physical evidence indicating the 
separateness of the structure from the 
Heldt suite. For these reasons, I am con¬ 
vinced that entry into Mrs. Lawrence’s of¬ 
fice was outside the scope of the warrant 
and unlawful. I am in accord with the per 
curiam opinion, however, insofar as it con¬ 
cludes that even if this search of the Heldt 
suite were outside the warrant, the circum¬ 
stances under which it was conducted do 
not represent such flagrant disregard for 
the warrant as to convert the search into a 
general one requiring total suppression of 
all documents seized. 9 

In its discussion of the preparation re¬ 
quired of agents who undertake searches 
for documents, the court states that “the 
agents should be familiar with the general 
nature of the crimes that are charged and 
the list of items they are authorized to 
seize, either through reading of the warrant 
or through adequate instructions or supervi¬ 
sion from those in charge.” 10 I certainly 
agree that it is improper for a search of this 
magnitude to be undertaken unless those 
participating in it familiarize themselves 


2. See id. at 1261-1262. 

3. See id. at n.33. 

4. Id at 1262. 

5. See id. at 1262. 


7. See id. at n.52. 

8. Id at 1263-1265. 

9. See cases cited id. at 1259. 

10. Id. at 1261-1262 (emphasis supplied). 


HR 
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486 U.S. 547, 564, » 
L.Ed.2d 525 (1978). 
that most of the do 
warrant were allege 
content was irreleva 
for their seizure. It 
ever, that at least 
152-62 in the warr 
tained in the docume 
been, the basis for ti 
documents were subi 
cause they evinced s 
conspiracies against 1 
some documents in 
to seizure only beca. 
intent to violate the 

11. Id. 

12. See id. at n.33. 
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~ UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA 


v. 


CRIMINAL NO. 78-0401 r- . » r~ r-\ 

r I L L L) 


MARY SUE HUBBARD, et al., 


MEMORANDUM OPINION 
In July 1977, the Federal Bureau of Investigation 
(FBI) executed search warrants for the Los Angeles office 


JUK i o 1952 

! 

JA'.'tS F. DAVEY. C 


of the Church of Scientology. During the ensuing criminal 
trial of nine Church officials, the defendants challenged 
the validity of the search and seizure; in the course of 
that challenge, copies of many of the seized documents were 
placed under seal in this Court. The Government, however, 
retained the original documents. In October 1979, the trial 
court i' sued an order unsealing most of the documents. They 
remained unsealed and open to public scrutiny for nine months, 
until the Court of Appeals ordered the documents resealed. 
United St ates v. Hubbard , 650 F.2d 293 (D.C. Cir. 1980). 

In February 1982, this Court was called upon to 
interpret the scope of the Court of Appeals’ sealing order. 
The Internal Revenue Service had filed a motion seeking to 
use a copy of one of the Government's documents in its Tax 
Court litigation with the Church. In addition, Paulette 
Cooper, a third party embroiled in civil litigation 
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with the Church, sought to depose an FBI agent and a United 
States Attorney, and in connection therewith, subpoenaed 
some of the Government’s documents. Ms. Cooper had obtained 
copies of some of the documents during the unsealing and 
sought access to the Government's originals in order to 
authenticate her copies. The Church opposed the subpoenaes 
and moved for a protective order. Because the depositions 
were scheduled to take place in Washington, D.C., the dispute 
came before this Court. 

At issue in both motions was the status of the 

original documents in the Government's possession and the 

use, if any, to which they could be put. On February 17, 

1982, this Court ruled that the Government’s original 

documents, as well as copies obtained by third parties 

during the unsealing fell within the scope of the Court of 

_ 1 / 

Appeals' sealing order. 

Currently before the Court are three motions 
precipitated by that February 17 Order. The Government and 
Ms. Cooper have filed separate motions asking the Court to 
modify the order to hold that the Government’s documents 
are not under seal but are governed solely by the disposition 



1/ However, because the Court of Appeals did not f°re 
close any use of the sealed documents, and because both 
She lo^nment and Ms. Cooper articulated strong interests 
in favor of disclosure for their respective purposes, the 
Court allowed access to the documents requested* 
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agreement negotiated by the Government and the original nine 

defendants. They contend that an unpublished January 19, 

2 / 

1982 decision by the Court of Appeals casts this Court's inter- 

- pretation of the sealing order- in doubt. At the time this 

Court entered its February 17 order, neither the parties nor 

the Court had been apprised of the Court of Appeals ruling. 

The Times Publishing Company moves to intervene in 

support of the position urged by the Government and Ms. 

Cooper. The Times claims that, as a third party who acquired 

copies of the documents during the unsealing, it is directly 

affected by the Court's Order and should be granted inter- 

_ 3 / 

vention pursuant to Rule 24(b). 


2/ The ruling was in response to the Church’s Motion for 
Recall of the Mandate. The Church requested that the mandate 
be recalled and modified to require the return to this Court 
of all copies of documents or extracts or abstracts therefrom 
which were obtained by private persons during the unsealing; 
to enjoin further use of such copies, extracts or abstracts; and 
to make the sealing order effective nunc pro tunc to the time 
of the unsealing. The Court of Appeals found the case 
"particularly ill-suited for resort to the extraordinary remedy 
of recalling a mandate” and denied the motion. 

3 / In addition, Ms. Cooper has filed a motion to compel the 
attendance of FBI Agent Joseph Varley and a United States 
Attorney at their duly noticed depositions; this Court 
ruled on February 17 that the depositions could go forward, 
but both deponents "declined" to be deposed until the pending 
motions for modification- are resolved. Moreover, counsel 
representing Ms. Cooper in her New York litigation against 
the Church have requested the Court to permit access to the 
Government's documents for the purpose of authenticating Ms. 
Cooper's copies for use in that litigation. In light of this 
Court's disposition of the Motions for Modification, these 
requests are moot. 
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The Court has carefully reviewed the Court of 
Appeals' January 19 ruling and, in light of that decision, 
_ concludes that the sealing order imposed by that Court is 


.not as broad as this Court construed -it on FeSrua? 

This Court is now persuaded that , when the Court of Appeals 
imposed the seal in United States v. Hubbard , supra , it 
intended to seal only those docume nts actually located 





files; the original documents still in the 


Government's possession were to be governed solely by the 
terms of the disposition agreement negotiated by the Govern¬ 
ment and enforced by order of October 8, 1979. That agree¬ 
ment provides that: 


With respect to all documents seized during 
the searches irL-Calif^rnia on July 8, 1977, 
the governme nt retains^she right to dis¬ 
tribu te... copies of such documents to state 
and federal law en forcement agencies and 
other agencies of the federal government : 

It is further agreed that these documents 
will not be made available by the government 
to the press or to any private individuals 
or entities except pursuant to lawful 
subpoena and following ten days' notice to 
’ the Church of Scientology. 4/ 

Thus, the Government’s dissemination of the documents is not 


confined to state and federal law enforcement agencies; the 
agreement unequivocally permits the Government to m.d-e the 
documents available to "other federal agencies." The Internal 
Revenue Service is unquestionably such an agency, and its pro¬ 
posed use of document "FX" in the Tax Court litigation is 


4 / United States v. Hubbard, Cr. No. 78-401, slip op. at 
11 (D.D.C. Oct. 8, 1979). 
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wholly proper. Document "FX" may therefore be introduced 
into the Tax Court without further ado, and without the 
burden of an accompanying sealing order. 

The Government may also provide copies of the 
documents to the public, following a lawful subpoena and 
ten days’ notice to the Church of Scientology. The 
Church's interest in the documents, for which the Court 
of Appeals expressed such solicitude, is safeguarded 
by the notice provision, which affords the Church ample 
opportunity to challenge the subpoena. Indeed, the 
Church availed itself of the notice provision here, when 
it filed its motion for a protective order in response to 
Ms. Cooper's subpoenaes. Because thfe February 17 Order 
denying the Church's motion is hereby vacated, the 
Court now considers the appropriateness of a protective 
order. As the Court noted in its February 17 Memorandum 
Opinion 


Ms. Cooper is not asking for any documents 
that she has not already seen or for any 
documents copies of which she does not 
have. She seeks the government's originals 
for the limited purpose of authenticating 
her copies. She does not wish to retain 
the government's originals; she requests 
only that they be produced for use at the 
depositions. She needs to authenticate 
her documents in this manner because the 
Church is unable to stipulate to their 
authenticity. Without the access she seeks, 
she may well be unable to introduce her 
documents into evidence and the rights 
of a "grievously injured" victim will be 
jeopardized. Finally, the Church suggests 
no particularized privacy or other 
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' interests that weigh against disclosure. 

There is no claim that the documents con¬ 
tain intimate details of personal lives, 
attorney-client materials, or the like; 
nor is there any hint of "prejudice” 
that might attend disclosure of the 
documents. 

(footnote omitted; emphasis in original). The Court therefore 
held that Ms. Cooper's interest in access to the documents 
outweighed the Church's interest in their continued nondisclosure. 
The Church's Motion for Protective Order still suggests no 
adequate reasons for denying Ms. Cooper access to the documents 
identified in her subpoenaes. The Motion is therefore denied, 
and the demolitions shall proceed forthwith. 

The Court is further persuaded that the Court of 
Appeals did not int end to exte nd the seal to copies of the 
documents which were obtained by th ird parties during the un¬ 
sealing period. Those copies we re^o btained lawfully^and^ in^ 
good faith, from court files that were open for publ jC- 
inspection and copying. During the nine months that access 
was permitted, numerous individuals copied the documents. It 
is, of course, impossible to determine the identities of all / 
the individuals who availed themselves of the unsealed 
Recor ds, and equa lly impossible to en forcg—aay^iSealing order 
with respect to the use of their copies. Extending the seal 
to copies of the documents in the hands of third parties 
would, as the Court of Appeals suggested, "extend the 
Court's mandate to unknowable limits [and] would realistically 
be unenforceable as well." 
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In light of the foregoing, the Motion by Times 
Publishing Company for Leave to Intervene in these 
proceedings is denied. 

An appropriate Order accompanies this Memorandum 


Opinion. 









. — ^ . . .■I . ir-T.T- -Hf. r-T n- '"" -Bi ll - I . [ [ "'If - |-|iag^gBBBi 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


- UNITED STATES OF AMERICA : 

v. : CRIMINAL NO. 78-401 

MARY SUE HUBBARD, et al. : 

“ — — FILED 


ORDER 


JUN i o 198? 

JAMES F. DAYEY, Clerk 


Upon consideration of the Motions for Modifica¬ 


tion and Clarification of this Court's February 17, 1982 
Order; the Motion to Intervene filed by Times Publishing 
Company; the Church’s Motion for a^Protective Order; the 
oppositions thereto; the Memorandum Opinion issued this date; 
and the entire record herein, it is by the Court this 
day of June, 1982, 


ORDERED, that this Court's Memorandum Opinion and 
accompanying Orders issued in the above-captioned case on 
February 17, 1982 be and hereby are VACATED; and it is 

FURTHER ORDERED, that the Motion to Intervene be 
and hereby is DENIED; and it is 

FURTHER ORDERED, that the Motions for Modification 
of the February 17, 1982 Order be and hereby are GRANTED, in 
accordance with the Memorandum Opinion filed this date; and 
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FURTHER ORDERED, that the Church’s Motion for 
a Protective Order be and hereby is DENIED; and it is 

FURTHER ORDERED, that the Government's Motion 
for an Order Certifying a Copy of Document "FX" to the 
United States Tax Court be and hereby is GRANTED. 
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UNITED STATES v. HUBBARD ^ 

u . . Gteas 686 F. 2 d 955 ( 1982 ) 

We recognize that there are arguments 


- , P ~ arguments 

that Congress has, at some times and in 
some measure, tacitly approved part of 
these regulatory authorizations, but by no 
mean S direetJy, explicitly, or in the whole.’ 
We further recognize that the wisdom of 
the transfer procedures permitted by the 
regulations of the several agencies is a mat¬ 
ter of high public financial policy, involving 
the financial interests not only of the par¬ 
ties before this court in these proceedings, 
but also of other large groups in the nation. 
It is the responsibility of the Congress and 
not the courts to determine such policy. 
On consideration of the foregoing it is 

ORDERED AND ADJUDGED by this 
court that the judgments of the district 
courts under review herein are reversed and 
the cases are remanded to the respective 
district courts with instructions to vacate 
and set aside the applicable portions of the 
following regulations: 

(1) 43 Fed.Reg. 20,001 (1978) (to be codi- 

fied m 12 C.F.R. § 217.5(c)(2) and (3)) 
of the Board of Governors of the Fed¬ 
eral Reserve System; ... ; 

(2) 43 Fed.Reg. 20,222 (1978) (to be codi- 1 

fied in 12 C.F.R. § 329.5(c)(2) ) of the j 
Board of Directors of the Federal De- 
posit Insurance Corporation; 1 

(3) 12 C.F R. § 545.4-2 (1978) of the Fed- j 
eral Home Loan Bank Board; and ! 

(4) 12 C.F.R. § 701.34 (1978) of the Na- fc 
tional Credit Union Administration; s 
and it is 

thaf U th TH *fy ORDERED, by the Court,. 
that the effectiveness of this Judgment - 
insofar as it directs that the subject fegula- ' • • 
tions be vacated and set aside, is stayed ci 
untd i January 1980 in the expectation that 

jS*. OmEKED, by the Curt. “ 

thf S / S - Cted t0 enter c °P ies of tri 

^Judgment m each of the captioned dis 




states 

~ --- 

i^cMiay Sue-HUBBARD, et aL:Jr> 

Appeai of CHURCH OF SCIENTOLOGY 
^ CALIFORNIA, ^ v 

No - 82-1693. * &£■ 

y .,y United States Court of Appeals’ ■r--':'' 
' District of -Columbia Circuit. 

fV'-V' • Ar ^ ued Joiy 23, 1982. 5 1 
? -1,.. Decided. Aug. 10, 1982. 


Appeal was taken, in':'criminal'cases 
from decisions of the United States District 
Com for the District of Columbia, Aubrey 
E Robinson, Jr., J„ with respect to motions 
seeking disclosure of documents seized from 

ttfr^° UP - The Court of Appeals held 
that the District Court should not bring 
about disclosure of documents of religious 
group at requests Commissioner of Inter¬ 
nal Revenue, defendant in tax court action 
m which group sought tax refund, or at 
request of party in pending lawsuits in fed¬ 
eral district courts in Boston and Los Ange- 
es, the decision to disclose or not to disclose 
should be made by tax court and such dis¬ 
trict courts and documents should .remain 
sealed until they had been received in such’ . 
courts.,. .:-V- f - s AT. 

^der accordingly, •• •>?:*• - 

MacKinnon, Circuit Judged filed ’ 1 con- 
cumng opinion, r, r /;; - r ._ 


^Iketoberotem) 


Criminal Law <§=>86 ■ A - ■ 

^ In criminal cases, district court in Dis- 
toct of Columbia should not bring about 
disclosure of documents of religious group 
at request of Commissioner of Internal Rev- 
enue defendant in tax court action in 
which group sought tax refund, or at re¬ 
quest of party in pending lawsuits in feder¬ 
al district courts in Boston and Los Angeles 
•decision to disclose or not to disclose should 


• -1 -S&& 

-i r rtJfclSSg 
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be made by tax court and such district 
courts and documents should remain sealed 
until they had been received in such courts. 
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Appeal from the United States District 
Court for the District of Columbia (D.C. 
Criminal No. 78-401). 

^’“Michael Lee Hertzberg of the Bar of the 
New York Court of Appeals, pro hac vice, 
by special leave of court, with whom Leon¬ 
ard B. Boudin/ Eric M. Lieberman, New 
. York City, 5 and - Roger C. Spaeder, Wash¬ 
ington, D. C., were on the brief, for appel¬ 
lant. '* 

. . Thomas Hoffman, Boston, Mass., of the 
Bar of the Supreme Judicial Court of Mas¬ 
sachusetts, pro hac vice, by special leave of 
court, for petitioner-appellee Paulette Coo¬ 
per. . ^ . 

L Judith Hetherton, Asst. U. S. Atty., with 
whom Stanley S. Harris, U. S. Atty., and 
John A.. Terry and Raymond Banoun, Asst. 
U. S. Attys., Washington, D. C., were on the 
brief, for appellee United States. 

..Before ROBINSON, Chief Judge, and 
MacKINNON and WALD, Circuit Judges. 

'^Opinion PER CURIAM. 

/ Concurring opinion filed by Circuit Judge 
MacKINNON. : Y- 

-LPER CURIAM; 

/ ; In 1977, following issuance of a very com¬ 
prehensive search - warrant, the United 
States Government seized several thousand 
documents from two Los Angeles premises 
of the Church of Scientology of California 
(Scientology).; To aid in a criminal prosecu¬ 
tion of several Scientologists, photocopies of 

1- ' See generally United States v. Hubbard,. 650 

• * F^d 293,296-99 & n.6 (D.C.Cir.1980). 

2. The original trial judge had recused himself. 

3. A motions panel of this court had denied a 
_ stay of the unsealing, the court en banc had 
^denied reconsideration, and Chief Justice Burg- 

.er^ as Circuit Justice, had denied a stay. 

•4. ,;The -operative' portion of our January 19 
~~ memorandum reads as follows: 

Recal! and modification of a mandate is 
guided try equitable considerations. 7 J. 
Moore^ Federal. Practice % 60.19. Recall and 


a large subset of these documents were 
placed in the hands of the clerk of the 
United States District Court for the District 
of Columbia, under seal. 1 On the day 
fore entering guilty verdicts on a stipulated 
record, the district court judge presiding 
over the criminal prosecutions of nine - 
Scientologists unsealed the court's copies of ' 
all of these documents, except for certain 
ones whose originals had been returned to 
Scientology. Nine months later, we re¬ 
versed, holding that the district court • 
should release generally only those docu¬ 
ments in which the public, or some member 
of the public, had a particularized interest 
sufficient to overcome Scientology's privacy 
interest. United States v. Hubbard , 650 
F.2d 293 (D.C.Cir.1980). f On remand, a dif¬ 
ferent district judge 2 found no particular¬ 
ized interests warranting disclosure. We 
therefore ordered all of the documents in 
the district court's possession resealed 
United States v. ^Hubbard, 650 F.2d 293, 
332-83 (D.C.Cir.1981) (supplemental opin¬ 
ion). 

During the nine months between the dis¬ 
trict court’s unsealing order and our rever¬ 
sal, the district court’s copies of the docu¬ 
ments were available for public inspection 
and photocopying. 3 Scientology asked us to 
recall and modify our mandate to seal the 
copies made during this nine-month period ; 
We denied Scientology’s motion in an un- ‘V 
published order £n January 19,1982, mainly " J" 
on the ground that it would be impractical -v, 
to restrict third parties' use of their copies 
of the documents. 4 • r ; 

We thus have made clear the status of 
two sets of copies of the seized documents 
those in the district court's possession are, '• 

modification are limited to exceptional C33*i 
involving not just “good cause” and a need yp 
prevent injustice but falling within one of c.2,: 
several “special reasonjsj.” See Gre****’ "ja 
Boston Television Corporation v. F.CC- ^*1 ’T! 

F.2d 268, 275-80 (D.C.Cir.1971). This is 
an exceptional case warranting the exexo* 
of our power. Scientology fears that . 

additional protection from this court, privet? ; 
persons who have obtained copies of the _• 
uments while they were improperly unseat* --- 
will be free to use them as they please 
out judicial oversight of the kind involved 39 ; 


for the time being, 5 
possession of anyone 
the government, ai 
freely disseminated, 
us to address for th. 
of a third set of the 
nals still in the gov 
district court conch 
ment's originals coul 
seal, to parties having 
believe a more moder 
accommodate the leg 
parties before us, a; 
courts that must com 
We therefore modif 
order. 


The Commissioner c 
defendant in an actioi 

the course of ordinal 
The additional prote 
le -> requiring return 
their future use, and 
der effective nunc pr 
of the improper unse; • 
cautions that we oug; 
tive order deciding wf 
vant to or discovers 
various courts throug) 
caution is well take, 
overseeing civil actio, 
ments are or may be ii 
oversee use of the c 
documents were impre 
as to supervise discov 
eral prohibition Scient 
ever would apply to un 
who acted in good fait! 
uments and whose a< 
governed by an order tl 
opportunity to contes; 
prohibition would not c 
mandate to unknowabl 
. aI isticaliy be unenforce. 

•See also infra note 6. 

5 * Both Scientology and i 
cated at oral argument 
some point in the futur. 
change the status of the 
note that many circums' 
changed since we filed the 
* 98 0 and 1981—the seizu 
has been upheld against . 
attack, criminal conviction 
affirmed, and the Sur 
|Jicd Certiorari with respect 
cfendants. See general . 
He ldt r 668 F.2d 1238 (D.C 
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for the time being, 5 under seal; those in the which Scientology is seeking a tax refund, 
possession of anyone but the district court, claiming it should be afforded tax-exempt 
the government, and Scientology may be status for 1970, 1971, and 1972. The Inter- 


freely disseminated. 5 This appeal requires 
us to address for the first time 7 the status 
of a third set of the documents: the origi¬ 
nals still in the government’s hands. The 
district court concluded that the govern¬ 
ment’s originals could be produced, without 
seal, to parties having a need for them. We 
believe a more moderate procedure will best 
accommodate the legitimate interests of the 
parties before us, as well as the various 
courts that must consider these documents. 
We therefore modify the district court’s 
order; 

; : ' I. 

The Commissioner of Internal Revenue is 
defendant in an action in the Tax Court in 

the course of ordinary discovery procedures. 
The additional protection sought is general, 
i.e. t requiring return of all copies, enjoining 
their future use, and making the sealing or¬ 
der effective nunc pro tunc back to the time 
of the improper unsealing. Scientology itself 
cautions that we ought not fashion a protec¬ 
tive order deciding which documents are rele¬ 
vant to or discoverable in litigation in the 
various courts throughout the country. That 
caution is well taken; the various courts 
overseeing civil actions in which the docu¬ 
ments are or may be involved are best able to 

- oversee use of the copies made while the 
documents were improperly unsealed as well 
as to supervise discovery. Further, the gen- 
era! prohibition Scientology seeks here how¬ 
ever would apply to unidentified non-litigants 
who acted in good faith in obtaining the doc¬ 
uments and whose actions would now be 
governed by an order they had no meaningful 

- opportunity to contest. Any such general 
prohibition would not only extend the court's 

. mandate to unknowable limits but would re¬ 
alistically be unenforceable as well. 

See also infra note 6. 

5. Both Scientology and the government indi¬ 
cated at oral argument that they expect at 
some point in the future to file motions to 
change the status of the court's copies. We 
"note that many circumstances have already 

changed since we filed the Hubbard opinions in 
1980 and 1981—the seizure of the documents 

has been upheld against a fourth amendment 
attack, criminal convictions have been obtained 
and affirmed, and the Supreme Court has de¬ 
nied certiorari with respect to all but two of the 
defendants. See generally United States v. 
Heldt % 668 F.2d 1238 (D.C.Cir.1981), cert, de- 


nal Revenue Service (IRS) wishes to use 
part of one of the seized documents (“Ex¬ 
hibit FX”) in this litigation. The trial 
judge in the Tax Court, however, has de¬ 
clined to admit the document into evidence 
without some indication from a court in this 
jurisdiction that to do so would not violate 
Hubbard . The government thus moved in 
the district court on January 13, 1982 that 
Exhibit FX be “certified” to the Tax 
Court. 8 

Paulette Cooper is plaintiff in one tort 
action, and defendant in another, against 
Scientology. She has copies--of several hun¬ 
dred of the seized documents, having made 
copies in the district court clerk’s office 

nied y - U.S.-102 S.Ct. 1971, 72 L.Ed.2d 

440 (1982). We do not, of course, decide 
whether these changed circumstances would 
justify a general unsealing of the documents at 
this time, for neither tlje district court nor this 
court has been presented with a motion for 
such unsealing. 

6. Scientology makes an argument that some 
people who copied the district court’s docu¬ 
ments during their period of availability may 
not have done so “in good faith” and are there¬ 
fore outside the scope of our January 19 memo¬ 
randum. See supra note 4. We disagree. 
Anyone who -wished to copy the documents 
during those nine months was totally free to do 
so; “bad faith” in this context is a meaningless 
term. Nonlitigants (iif the criminal case below) 
who copied these documents are subject only 
to the oversight of “courts overseeing civil ac¬ 
tions in which the documents are or may be 
involved.” Id. 

7. The oral argument in this appeal made clear 
that no one contends that our Hubbard opin¬ 
ions addressed in terms the government’s origi¬ 
nals. Scientology contends only that those 
opinions have logical implications for the 
government’s originals. 

8. The IRS has apparently long been in posses¬ 
sion of Exhibit FX, having obtained copies both 
from the United States Attorney or Federal 
Bureau of Investigation (FBI) for law-enforce¬ 
ment purposes, and from the district court dur¬ 
ing the nine-month period of unsealing. The 
government’s January 13 motion in the district 
court, therefore, pertained not to actual release 
of anyone’s copy of Exhibit FX, but to the Tax 
Court’s use of the document. 
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her motion copies : V : - VT^' ^ 

9*™** counsel for Scientology or *&*&**&. 

had advi^-Ms.- Cooper and T Jn our oP^&is <^se presente Zc~S. 
- others that the Februajy 17 opinion re- narrow issues'' -We 

f quired that they not disseminate whether th* °? y - decide 


I? u aavised Ms. Cooner and 
jjg; others that the February 17 opinfen re- 
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Sr . Wlthd 5 aw the copies-attached to their plead 7 
feW in. pending litigation, Ms. (wt 
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Ep that th Speech f* 


: on free m, —uut at xms time 

ggl Sir d -° CUments wer ® already in thf of ESStTy"? ! nterest in: certificatioj 
pub! c. domain.;. R. 949. Both the govern!' ” ^xhto.FX to the-Tax CourtTs legiti 

H ijxent and Ms. Cooper also relied bJvUy on .- Certification of Exhibit F& mJei 

S n!L ; 4 anU i! r vr 19 memoran dum, see supra fulIy satisfies that interest? ’ The fu^- 

m ?^ for some reason had not come ther . lnterest ass *rted % the governni£ 

Igfc h ; ' ? j tten H° n of the district judge when ? ubIlc . disclosure of evidence' upon r whirh ■ 1 
on Febn » rr l *. 

- aaother thoughtful opinion, the disl dlscl °sure when and if the Tax fourth! 
!§pA i 7 j Udge on June 10 vacated his February factrehes on Exhibit FX A Tax Con t 

w rizt' hi n s\iir^ na 7 19 ^ 

»; t ”™ *£ tt. -Pirii of our " or 

r rjr ~ J 

■ government* 6 dSsembation ^p^tho^e M ^ addressed to tbe Tax Co^rt^d^ 
found in the disnncJ+.v^ __ P ° 0 function is simnlv to *l_ m 


• need only decide 

gether the district court & tfe Strict of 

sure lt'rt 0UM bring ab0Ut Pnhlic disclo- 
snre, at the request of these parties, of- the 

£n IC w r iT UmentS at !sSne ^ litiga¬ 
tion. ;-We believe.it should notat this tim e;' 

of ^cation. 


lai ix>urt is iesiti-- 
ma f e ; ; ., Certlfication of Exhibit FX uSer 
ff* ully satisfies that interest?-The-fui? 

publirlPT aSSerted by tbe 

public disclosure of evidence' u^jn Vh/ch a 
court rehes-may be satisfief by ^ubliV 

disclosure when and if the Tax Court irf 
fact rehpc ttit . 


found i„ the dispositipn U JT S" ?’“? “ ^ *° MSUre the T “ 

S“ >>• 958 ? note 9, remove*, to "* « it see, fit b, 

tions on pnvate party dis^.m^L _J ^ denn & the government s conv nf 


Dm n / agreement, see su- 

pra p. 958 & note 9, removed all restrict 

* ord S pnvate P art y dissemination and 

and 6I £ , Cer , tfficatl ' 0n of Exhibit FX 

• without the P T S e P° SI ^ ons go forward 
.: without the seals previously imposed. .. 

?' ' S “ ent ology ; appealed' this f ruling and 
ought a stay pending appeal from the dis 

: Z zi : ?? district deSd i 

sta>, and Scientology then sought an ernef-' 
^ y stay from this court. . We granted a 

t?rJ P Z a ?^ St3y ° n July 14 and ofjuly 20 
:• ordered that all briefing of the entire aS 

Slmen7?i kte ? by July that orM 

gument take place on July 23. 14 We now 

decide the full appeal/.. ' 

,3 ; f! she ds no light on' why this was 

I4 ’ No one objected to this schedule. - 

the transcrints of fl w V be attached to - 
transcripts of the deposition taken by Ms. 

68SR2d—22 


•f -. w disclose ttxhib- 

FX mn contravene neither the letter nor 
the spmt of our Hubbard decision and our 
nuary 19 memorandum. In short, the 
^ernment s ^disclosure argument and 
Scientology s . antidisclosure arguments 
to the Tax QmS£ ■ 
ur Uvction IS srnipjy to assure the Tax 

Court freedom to -„i„ — - . X 


, . w • iuic as it sees tit bv 

FXkem g ° Vernment ’ s c °Py of Exhibit 
kept under, sea] unless and until the Tax 

Court rules otherwise. In this connection it 

It i~ f k S ° Und jud5cfaI discretion. 

cou^. .!° U :. y the SeaI .. of the district 

mate ^ This ° ^ documents , is. jegiti- 

tho d'' * ThlS lnte ? est ls Protected by taking" 
the deposition and placing it under seal a! 
counsel , for Ms.-Cooper admitted at ore 
argument, his client has no interest in fur-' 
ther dissemination. There may be others 
Who have an interest in obtaining access to 

«.“;tsr„s n 69 - 
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the transcript of the deposition, but they 
were not before the district court and are 
not before us. Furthermore, should they 
eventually appear, their arguments should 
not be addressed to us or to the district 
court here, but to the courts in which the 
deposition transcript will be used. Our jur¬ 
isdiction, it should be obvious, does not ex¬ 
tend to Boston or Los Angeles; we cannot, 
should not, and do not restrict the district 
courts in those places from unsealing the 
deposition transcript, or portions thereof, in 
accord with the usual principles governing 
public access to the fruits of discovery, 16 
and documents in the record of court pro¬ 
ceedings. . Our jurisdiction does, of course, 
extend to the district court here, and we 
hold that that court should have recognized 
the Boston and Los Angeles courts’ freedom 
to rule by ordering the deposition transcript 
kept under seal unless and until they rule 
otherwise. 

We therefore hold that the seal on Exhib¬ 
it FX and the deposition transcript is re¬ 
tained until they have been received in the 
courts in which they are to be used.^ Those 
courts may then rule on the status of such 
documents as they consider proper. Two 
other points require brief elaboration. We 
affirm the district court’s June 10 order 
insofar as it removes restiuctions on third- 
party dissemination of the documents 
obtained during the unsealing period. The 
June 10 order in this respect comports fully 
with our January 19 memorandum. See 
also supra note 6. Also, we affirnS the June 
10 order insofar as it removes any retroac¬ 
tive invalidation of intragovernmental dis¬ 
semination of those documents. No matter 
how broadly or narrowly our Hubbard opin¬ 
ion is read, it certainly allows dissemination 

16. These principles, of course, largely depend 
on a balancing similar to that we undertook in 
Hubbard , and these courts may well look to our 

Hubbard opinion (with due regard to changed 
circumstances, see supra note 5) for guidance. 
They are, however, clearly not bound by our 
Hubbard opinion. 

17. In Hubbard we said that the district court 
could make copies available to such agencies. 
Counsel for Scientology, however, does not 
contend that the government is more restricted 
in this regard. 


by the government “to appropriate law en¬ 
forcement agencies.” Hubbard , 650 F.2d at 
323. 17 The record reflects that the govern¬ 
ment has done no more than give copies of 
the documents to such agencies. 18 


We remand this case to the district court 
The district court shall modify its June 10 
order to require that Exhibit FX be kept 
under seal unless and until the Tax Court 
orders otherwise. The district court shall 
also modify its order to require that the 
transcript of the deposition taken by Pau¬ 
lette Cooper of FBI Agent Varley be trans¬ 
mitted under seal to the United States Dis¬ 
trict Courts for the District of Massachu¬ 
setts and for the Central District of Califor¬ 
nia. Once the transcript is in the possession 
of those courts, they may rule on its status. 
In all other respects, the district court is 
affirmed. 

So ordered 1 

MacKINNON, Circuit Judge (concurring}. 

I concur generally in the foregoing opin¬ 
ion but desire to comment additionally. At 
oral argument appellant’s counsel staled 
they were proceeding on the theory that 
they could eventually obtain the return of 
all the original evidentiary documents 
seized from the Church of Scientology 
(Scientology) which were introduced as ex¬ 
hibits in the case. Implicit in this theory as 
advanced was the assumption .that the 
Government would also surrender all copies 
of the exhibits. If the theory of Scientolo¬ 
gy eventuated, the evidentiary record in 
this case would end up devoid of reliable 
substantiation. Scientology’s theory cannot 

18. “[Appropriate law enforcement ageneit'f. 

as we used that term in Hubbard [ encomps*^ 
agencies charged with enforcing both the enn-.r 
nal and civil laws (including internal revenur 
laws). The public has a strong interest in 
enforcement of both. Ct Hubbard , 650 I -- u 
323 (“[AJccess might be ... warranted ^ 
where the remedies of grievously injured 
unknowing victims would be jeopardized u y- 
documents never entered the public domau. 
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made bv appellants would amount to ap¬ 
proximately $25,000,00° with respect to 

Eigan shareholders. If this Court were 
to permit the Cease and Desist Order o 
remain in effect, Michigan residents might 
we ll be denied the opportunity to tender 
their shares and receive cash and thus 
might well be placed at a disadvantage as 
compared to shareholders in other states. 

The judgment of the District Court is 
reversed and the action is remanded to the 
District Court for entry of a preliminary 
injunction in the form of the preliminary 
injunction entered concurrent herewith, and 
for further proceedings consistent with this 
opinion. 


SOVEREIGN NEWS CO., 

Plaintiff-Appellant, 

v. 

UNITED STATES of America, 

Defendant-Appellee. 

No. 80-3197. 

United States Court of Appeals, 
Sixth Circuit. 

Argued Oct. 15, 1981. 
Decided Oct. 6, 1982. 
Rehearing Denied Nov. 3, 1982. 

Rehearing and Rehearing En Banc 
Denied Jan. 11,1983. 


Plaintiff appealed from an order of the 
United States District Court for the North¬ 
ern District of Ohio, William K. Thomas, J., 
denying its motion for the return of copies 
of property seized during an obscenity in¬ 
vestigation. The Court of Appeals, Boyce 
p. Martin, Jr., Circuit Judge, held that: (1 
the District Court’s decision was a final 
appealable order; (2) the search warrant 
-was not invalid due to a factual missta 
ment by the magistrate; (3) the taking o 
notes concerning other evidence by t e 


government agents during the search and 
seizure did not constitute an illegal seizure, 

(4) there was probable cause for the second 
search warrant; and (5) when the Govern¬ 
ment had held the eopies of plaintiff s busi¬ 
ness records for a “reasonable time and 
had no investigations in progress, it had to 
return the copies as well as the originals. 

Affirmed and remanded. 

1. Criminal Law ©=>1128(4) 

A party may not bypass fact-finding 
process of lower court and introduce new 
facts in its brief on appeal. 

*2. Criminal Law ©=>1023(3) 

A criminal prosecution must be “in be¬ 
ing” to render a motion for return of evi¬ 
dence interlocutory; a criminal prosecution 
is not “in being” if it is still in the investi¬ 
gatory stage. Fed.Rules Cr.Proc. Rule 
41(e), 18 U.S.C.A. 

3. Criminal Law §==>1023(2) 

District Court’s order denying plain¬ 
tiffs motion ^for the return of copies of 
property seized during an obscenity investi¬ 
gation was a final appealable order despite 
Government’s claim that the business rec¬ 
ords in question were relevant to an ongo¬ 
ing criminal tax investigation, where no 
indictment had been issued and 
were filed in any tax proceeding, m that the 
mere possibility of a prosecution was too 
remote to deprive the order of finah y. 
Fed.Rules Cr.Proc. Rule 41(e), 18 U.S. 

4. Searches and Seizures ®=»3.4 

Search warrant which authorized sei¬ 
zure of films and magazines was not invalid 
due to a factual misstatement on face ot 
the warrant, due to magistrate’s personal 
examination of the target material or due 
to any bias on magistrate’s part. U.S.UA. 
Const.Amend. 4. 


5. Searches and Seizures «=>3.8(1) 

Taking of notes by government agents 
during search and seizure of films and mag¬ 
azines did not constitute an illegal search 
and seizure where the notes concerned 0 - 
jects related to the search in progress and 
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the objects were in plain view and were 
discovered inadvertently. XJ.S.C.A.Const. 
Amend. 4. 

6. Searches and Seizures @=>3.6(5) 

Conclusions alone are insufficient to 
support a warrant for seizure of allegedly 
obscene materials, as are descriptions of 
only the titles or covers of the materials; 
rather, magistrate’s decision must rest upon 
a consideration of contents of the work as a 
whole. 

7. Searches and Seizures @=3.6(5) 

Probable cause existed for issuance of 
warrant authorizing search and seizure of 
allegedly obscene films and magazines even 
though underlying affidavit provided only 
titles and descriptions of the materials’ cov¬ 
ers where the same magistrate had issued 
warrant only seven days earlier at request 
of the same agent who was conducting the 
same investigation, second affidavit re¬ 
counted both the first search and nature of 
the items collected, and affidavit then pro¬ 
vided a list of materials whose titles and 
covers strongly suggested that they were of 
the- same variety as those already seized. 
U.S.C.A.Const.Amend. 4. 

8. Searches and Seizures @=3.7 

Warrant which authorized search and 
seizure of allegedly obscene films and mag¬ 
azines was not invalid due to facial over¬ 
broadness because of phrase which autho¬ 
rized seizure of “other magazines and mov¬ 
ies of the same kind and nature” where 
government agent seized only magazines 
and movies listed in the exhibit attached to 
the warrant. . U.S.C.A.Const.Amend. 4. 

9. Searches and Seizures @=3.7 

Where police and issuing magistrate 
have listed titles of primary targets of a 
search, Court of Appeals will not invalidate 
the entire warrant due to facial overbroad¬ 
ness; rather. Court will sever and invali¬ 
date portion containing the overbroad lan¬ 
guage and allow items seized under the 
proper section to stand as evidence. U.S.C. 
A.ConstAmend. 4. 


10. Searches and Seizures @=3.7 
Magistrate was entitled to describe 

business records generically in warrant 
which authorized search and seizure of al¬ 
legedly obscene films and magazines, along 
with business records, since any greater 
specificity with regard to items was virtual¬ 
ly impossible. U.S.C.A.Const.Amend. 4. 

11. Searches and Seizures @=5 

Where former defendant in criminal 
proceedings can show a property interest in 
copies of seized documents, the government 
must return them. Fed.Rules Cr.Proc. Rule 
41(e), 18 U.S.C A. _ ^ . 

12. Searches and Seizures @=5 
Plaintiff had a property interest in cop¬ 
ies of business records seized in obscenity 
investigation since business records copied 
were sole property of plaintiff, but plain¬ 
tiff’s right to return of the copies had to be 
balanced against legitimate needs of the 
United States; therefore, when Govern¬ 
ment had held copies for a “reasonable 
time” and had no investigations in progress, 
it had to return the copies as well as the 
originals. Fed.Rules Cr.Proc. Rule 41(e), 18 
U.S.C.A. 

Bernard Berkman (argued), Cleveland, 
Ohio, for plaintiff-appellant. 

Steven Olah, U.S. Dept, of Justice, Cleve¬ 
land, Ohio, Patty Merkamp Stemler (ar¬ 
gued), U.S. Dept, of Justice, Appellate Sec¬ 
tion, Criminal Div., Washington, D.C., for 
defendant-appellee. 

Before MERRITT and MARTIN, Circuit 
Judges, and PHILLIPS, Senior Circuit 
Judge. 

BOYCE F. MARTIN, Jr., Circuit Judge. 

The Sovereign News Company appeals an 
order denying a motion for the return of 
copies of property seized during an obsceni¬ 
ty investigation. The United States seized 
certain films, books, and business records 
during the investigation which culminated 
in a 1978 trial and acquittal. After the 
trial, the government returned all original 
evidence, but retained copies of the business 












SOVEREIGN NEWS CO. v. UNITED STATES 571 

Cite as 690 F.2d 569 (1982) ■V 

Sovereign News then filed this legedly has been empanelled to hear the 
Lder Fed R Crim.P. 41(e), claiming results of the tax investigation, we must 
government must also return the apply the DiBella rule again. We disagree. 




records. Sovereign News then tiled tins i 
motion under Fed.R.Crim.P. 41(e), claiming i 
that the government must also return the i 
copies because the originals were illegally 
seized. In 1976, while the obscenity pro- } 
ceedings were pending, Sovereign News i 
filed a similar motion relating to the origi- i 
nal evidence. This court held that it did 
not have jurisdiction to hear the 1976 mo¬ 
tion because of the ongoing obscenity prose¬ 
cution. Sovereign News Company v. Unit - , 

ed States, 544 F.2d 909 (6th Cir. 1976) (per 
curiam), cert denied , 434 U.S. 817, 98 S.Ct. 

55, 54 L.Ed.2d 73 (1977). In the present 
matter, the United States urges us to reach 
a similar holding of “no jurisdiction be¬ 
cause the government claims the business 
records in question are now relevant to an 
ongoing criminal tax investigation. 

Sovereign News, on the other hand, con¬ 
tends that the government obtained the 
business records as the result of two illegal 
searches on March 19 and 25,1975, made in 
reliance on invalid search warrants. 

Both parties’ arguments are without mer¬ 
it. We assert jurisdiction over the appeal 
and affirm the decision of the District 
Court. However, we hold that when the 
government has no further legitimate use 
for the records, it must return the copies as 
well as the originals. 

I. Jurisdiction 

The government bases its jurisdictional 
argument on our decision in the first Sover¬ 
eign News case and DiBella v. United 
States, 369 U.S. 121, 82 S.Ct. 654, 7 L.Ed.2d 
614 (1962). In DiBella, the Supreme Court 
held that the denial of a motion for the 
return of property is appealable only if it is 
not tied to a criminal prosecution in esse, 
i.e., in progress. 369 U.S. at 131—32, 82 
S.Ct. at 660. _ However, if a prosecution is 
in progress, u [the 41(e) motion] shall be 
treated also as a motion to suppress under 
Rule 12.” Fed3t.Crim.P- 41(e). Motions to 
suppress evidence are “truly interlocutory 
and not appealable. DiBella v. United 
States, 369 U.S. at 131, 82 S.Ct at 660. 
Cogen v. United States, 278 U.S. 221, 49 
S.Ct. 118, 73 L.Ed. 275 (1929). The govern¬ 
ment contends that since a grand jury al- 


[1,' 2] The government admits that it did 
not raise this question before the District 
Court and that the issue does not appear on 
the record. A party may not by-pass the 
fact-finding process of the lower court and 
introduce new facts in its brief on appeal. 
Richardson v. Blanton, 597 F.2d 1078, 1079 
(6th Cir. 1979), cert denied, 444 U.S. 886, 
100. S.Ct. 180, 62 L.Ed.2d 117 (1979). There¬ 
fore, we decline to exercise any discretion 
we might have under the “plain error doc¬ 
trine. Fed.R.Crim.P. 52(b). Fed.R.App.P. 
10(e). United States v. Bowling, 351 F.2d 
236, 241 (6th Cir. 1965), cert denied, 383 
U.S. 908, 86 S.Ct. 888,15 L.Ed.2d 663 (1966). 
Additionally, the criminal prosecution must 
be^ “in being” to render a 41(b) motion 
interlocutory. A criminal prosecution is not 
“in being 77 if it is still in the investigatory 
stage. Mr. Lucky Messenger Service, Inc. 
v. United States, 587 F.2d 15, 16 (7th Cir. 
1978). 

[3] Because no indictment has been is¬ 
sued and no charges have been filed in any 
tax proceeding, the District Court’s decision 
is a final appealable order. While we do 
not establish any hard and fast rule for 
determining when a criminal prosecution 
becomes “in being” for purposes of the Di¬ 
Bella rule, we find that the mere possibility 
of a prosecution is too remote “to deprive 
the district court’s order of finality.” Unit¬ 
ed States v. Premises Known as 60S Taylor 
Ave., 584 F.2d 1297,1301 (3d Cir. 1978). In 
the present case, the government seized ap¬ 
pellant’s business records in 1975 for an 
obscenity investigation which ended in 1978. 
It is now 1982. We will not permit the 
government to characterize the present ap¬ 
peal as “interlocutory” because the same 
* evidence may or may not be relevant to a 
. completely different investigation In so 
’ doing, we would postpone appellant’s access 
i to appellate review indefinitely. We do not 
interpret DiBella to require such a result. 
) United States v. Premises Known as 608 

- Taylor Ave., 584 F.2d at 1301. See also 

Hunsucker v. Phinney, 497 F.2d 29 (5th Cir. 
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1974), cert, denied, 420 U.S. 927, 95 S.Ct 
1124, 43 L-.Ed.2d 397 (1975); Richey v. 
Smith, 515 F.2d 1239 (5th Cir. 1975). 

II. The Searches 
A. The First Search 

The government conducted the first 
search on March 19, 1975. Sovereign News 
challenges the validity of that search on 
two grounds. First, it contends that the 
search warrant was invalid because of a 
misrepresentation by the issuing magis¬ 
trate. Second, Sovereign News contends 
that the government agents committed a 
separate illegal seizure by taking notes of 
other evidence unrelated to the items listed 
in the search warrant. 

On March 14, FBI Agent George Grotz 
presented ten films and several stacks of 
magazines to Magistrate Herbert T. Maher. 
Magistrate Maher viewed between three 
and five of the films in their entirety. He 
then viewed selected sections of other films 
by holding them up to a light to determine 
if they were similar to the other films. 
Finally, he examined the contents of the 
top magazine in each stack before him. 

On March 18, Grotz and United States 
Postal Inspector Ronald Baranowsld ap¬ 
peared before Maher seeking a search war¬ 
rant for the premises of Sovereign News. 
In support of the warrant, Grotz and Bara- 
nowski submitted an affidavit which listed 
the titles of the ten films and forty-nine 
magazines which Grotz and Baranowski de¬ 
scribed as obscene and believed to be in 
Sovereign News’ warehouse. The affidavit 
stated that, based on information received 
from a confidential informant, federal 
agents in Texas had intercepted these films 
and magazines in packages mailed by Sov¬ 
ereign News in Cleveland to an “adult 
bookstore” in Fort Worth. The affidavit 
stated that Agent Grotz had reviewed the 
contents of all the items listed and describ¬ 
ed those contents as depicting “acts of sexu¬ 
al intercourse, fallatio [sic], cunnilingus, an- 
alingus, ejaculation and masturbation.” 
The remainder of the thirty-three-page af¬ 
fidavit detailed the facts and circumstances 
supporting the belief that the Sovereign 


News Company was engaged in the inter¬ 
state transportation of similar magazines 
and films. 

[4] On the basis of the affidavit and his 
own examination, Magistrate Maher issued 
a search warrant which authorized the sei¬ 
zure of three evidentiary copies of each of 
the ten films and forty-nine magazines 
named in the affidavit. The magistrate 
attached the affidavit to the warrant as 
Exhibit B and attached a list of the films 
and magazines as Exhibit A. The warrant 
also authorized the seizure of “records, re¬ 
ceipts, notations, bills of lading, journals, 
ledgers, billing invoices, inventories and 
other documents reflecting the importation, 
receipt, and shipment of the aforemen¬ 
tioned obscene material in interstate com¬ 
merce or by the U.S. Postal Service .” In 
the space reserved for the “facts tending to 
establish the foregoing grounds for issuance 
of a Search Warrant,” Magistrate Maher 
first listed “See attached affidavit: Exhibit 
B.” He then added that “[o]n March 14, 
1975, U.S. Magistrate Herbert T. Maher 
was presented with and did examine copies 
of the magazines and motion picture films 
listed in Exhibit A.” 

Sovereign News argues that this mis- 
statement on the face of the warrant invali¬ 
dated the warrant under Franks v. Dela¬ 
ware, 438 U.S. 154, 98 S.Ct. 2674, 57 L.Ed.2d 
667 (1978). In Franks, the Supreme Court 
held that a defendant could challenge the 
veracity of a warrant affidavit. Id. at 165, 

98 S.Ct. at 2681. The Court sought to avoid 
deception of the magistrate by the affiant. 
The danger of deception does not exist here. 
Sovereign News does not contend that the 
affidavit was false or misleading in any 
way. Therefore, Franks, which concerns 
false affidavits, does not control the instant 
case. 

Furthermore, Magistrate Maher went be¬ 
yond the law’s requirements by personally 
examining the target materials. He could 
have issued the warrant on the basis of the 
affidavit alone. Instead, he investigated a 
representative sample of the materials 
presented to him. United States v. Espino- 
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za, 641 F.2d 153,162-64 (4thCir. 1981), cert, 
denied , 454- U.S. 841, 102 S.Ct. 153, 70 
L.Ed.2d 125 (1981); United States v. Thom¬ 
as 613 F.2d 787, 790 (10th Cir.), cert, de¬ 
nied, 449 U.S. 888,101 S.Ct. 245, 66 L.Ed.2d 
114 (1980). United States v. Middleton, 599 
F.2d 1349 (5th Cir. 1979). In this case, as in 
' Middleton, the affidavit “related these pas¬ 
sages in graphic detail, thereby enabling 
the magistrate ‘to focus searchingly on the 
question of obscenity/ ” 599 F.2d at 1359. 
Magistrate Maher’s action was a good faith 
effort to protect the appellant’s rights. His 
statement on the warrant did not compro¬ 
mise the validity of the information he had 
received and was at worst a superfluous 
technical error. We will not penalize the 
law enforcement authorities by overturning 
this otherwise valid warrant. United 
States v. Ventresca, 380 U.S. 102, 109, 85 
S.Ct. 741, 746, 13 L.Ed.2d 684 (1965). 

Sovereign News also argues that Magis¬ 
trate Maher’s misstatement evidenced bias 
on his part and, therefore, makes the war¬ 
rant invalid under Lo-Ji Sales, Inc. v. New 
York, 442 U.S. 319,99 S.Ct. 2319, 60 L.Ed.2d 
920 (1979). In Lo-Ji, the magistrate issued 
an essentially blank search warrant which 
he completed after accompanying the police 
on their search of an adult bookstore. As a 
result, the magistrate became a member of 
the investigating unit. That is not the ease 
here. Magistrate Maher’s statement is in¬ 
sufficient to destroy his status as a “neutral 
and detached magistrate.” Coolidge v. 
New Hampshire, 403 U.S. 443, 449-53, 91 
S.Ct. 2022, 2029-31, 29 L.Ed.2d 564 (1971). 

[5] Appellant next argues that the tak¬ 
ing of notes by the agents constitutes an 
illegal search and seizure. In support of 
this argument. Sovereign News cites this 
court’s decision in United States v. Gray, 
484 F.2d 352 (6th Cir. 1973), cert denied, 
414 U.S. 1158, 94 S.Ct. 916, 39 L.Ed.2d 110 
(1974). The Gray case involved the search 
of a house for evidence of a “moonshine” 
operation. During the search, the officers 
saw several rifles in the suspect's closet. 
They removed the rifles to another room 
and copied the serial numbers. A trace of 
the numbers revealed the rifles to be stolen 


property. We reversed the defendant’s 
conviction for violation of firearms statutes, 
18 U.S.C. §§ 922(h)(1) and 922(j), because 
the officers had “seized” the rifles which 
were not listed in the search warrant. 
“[T]here was no nexus between the rifles 
and the crimes of selling or possessing in¬ 
toxicating liquor without a license; nor did 
the officers have knowledge that the rifles 
were evidence of any other crime.” 484 
F.2d at 355. The police may not seize “one 
thing under a warrant describing another.” 
Marron v. United States, 275 U.S. 192, 196, 
48 S.Ct 74, 76, 72 L.Ed. 231 (1927). 

However, in this case, there is an obvious 
nexus between the items “seized” by the 
officer’s notation and the focus of the 
search warrant. The officers who searched 
the premises of Sovereign News did not 
open boxes containing materials not listed 
in the warrant nor did they peer into areas 
which could not have contained the speci¬ 
fied items. The officers noted the titles of 
films and magazines which were in plain 
view during the course of their search. In 
addition, they took note of other business 
records. The government used these notes 
to prepare a second search warrant. The 
information related to the warrant being 
executed and was gathered in an unobtru¬ 
sive manner. Thus, the facts meet the pri¬ 
mary requirements of the “plain view” doc¬ 
trine. Briefly, those requirements are: (a) 
the officer must be lawfully on the premis¬ 
es; (b) the incriminating nature of the evi¬ 
dence seized must be immediately apparent; 
and (c) the discovery must be inadvertent. 
See Coolidge v. New Hampshire, 403 U.S. at 
465-71, 91 S.Ct. at 2037-40. 

The facts here also fit United States v. 
Espinoza. In Espinoza, agents photo¬ 
graphed the defendant’s office and ware¬ 
house during an obscenity investigation. 
The court excused the “seizure” of the 
agent’s “mental images” under the plain 
view exception. The photographer was 
lawfully present on the premises; the im¬ 
ages were evidence of criminal activity; 
and the evidence was found inadvertently. 
United States v. Espinoza, 641 F.2d at 166- 
67. 
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Appellant argues that the “seizure” by 
note-taking was neither inadvertent nor 
properly limited to evidence whose incrimi¬ 
nating nature was immediately apparent. 
Neither argument is persuasive. First, the 
fact that the officers expected to find non- 
listed, obscene materials during the war¬ 
rant’s execution does not rule out inadvert¬ 
ence. 

There are many times when a police offi¬ 
cer may “expect” to find evidence in a 
particular place, and that expectation 
may range from a weak hunch to a 
strong suspicion. However, the Fourth 
Amendment prohibits either a warrant to 
issue or a search based on such an expec¬ 
tation. Yet if in the course of an intru¬ 
sion wholly authorized by another legiti¬ 
mate purpose, that hunch or suspicion is 
confirmed by an actual observation, the 
police are in precisely the same position 
as if they were taken wholly by surprise 
by the discovery. ^ 

United States v. Hare, 589 F.2d 1291, 1294 
(6th Cir. 1979). Second, the affidavit sub¬ 
mitted for the second warrant described the 
outside appearance of the noted materials 
in graphic detail. This description was suf¬ 
ficient to justify noting the materials as 
possible evidence of criminal activity direct¬ 
ly related to the activity under investiga¬ 
tion. 

We conclude that the note-taking in the 
present case was not an illegal seizure. The 
notes concerned objects related to the 
search in progress; the objects were in 
plain view and the objects were discovered 
inadvertently. 

B. The Second Search 

On March 25, Agent Grotz returned to 
Magistrate Maher to obtain a warrant for 
another search of Sovereign News’ premis¬ 
es. Grotz submitted an affidavit which re¬ 
viewed the results of the first search and 
listed the magazines and films observed but 
not seized. The affidavit noted that certain 
magazines were seen “in plain view” and 
stated that the magazine covers “vividly 
depicted obscene sexual activities between 
males and females, males and males, fe¬ 
males and females, including acts of fella¬ 


tio, cunnilingus, and ejaculation, of the 
same kind which were seized pursuant to 
the aforementioned search warrant.” In 
addition, the affidavit stated that numerous 
boxes of eight millimeter films were ob¬ 
served “in plain view” and that the covers 
of the boxes “also depicted obscene sexual 
activities between males and females, males 
and males, females and females, which in¬ 
cluded obscene sexual acts of fellatio, cunni¬ 
lingus and ejaculation and masturbation.” 
The affidavit then listed the titles of the 
magazines and films which were seen in 
plain view. Furthermore, the affidavit list¬ 
ed certain business records observed during 
the search “reflecting the ongoing inter¬ 
state shipments of obscene material.” Fi¬ 
nally, the affidavit described an FBI inves¬ 
tigation concerning a recent shipment of 
obscene magazines from a company in San 
Fernando, California, to Sovereign News. 

After examining the affidavit, Magis¬ 
trate Maher issued the requested warrant. 
The warrant authorized the seizure of three 
evidentiary copies of each of the listed films 
and magazines as well as “other magazines 
and movies of the same kind and nature.” 
The warrant also authorized the seizure of 
“records, receipts, notations, bills of lading, 
journals, ledgers, billing invoices, invento¬ 
ries, and other documents reflecting the 
importation, receipt, and shipment” of seiz- 
able publications as well as “documents re¬ 
flecting the corporate structure of Sover¬ 
eign News Company and any of its affiliate 
companies.” 

Sovereign News attacks the warrant on 
the grounds that (1) there was not enough 
probable cause shown and that (2) the war¬ 
rant was impermissibly broad. Again, we 
do not agree. 

First, Sovereign News argues that Mar¬ 
cus v. Search Warrant,. 367 U.S. 717, 81 
S.Ct. 1708, 6 L.Ed.2d 1127 (1961), invali¬ 
dates the warrant in question. In Marcus, 
the Supreme Court invalidated a warrant 
based “on the strength of the eonclusory 
assertions of a single police officer, without 
any scrutiny by the judge of any materials 
considered by the complainant to be ob¬ 
scene.” 867 U.S. at 731-82, 81 S.Ct. at 
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1715—16. The Marcus warrant did not con¬ 
tain either a list or a specific description of 
the publications to be seized. Rather, the 
warrant allowed the officers to make “ad 
hoc decisions” with complete discretion. 
367 U.S. at 732, 81 S.Ct. at 1716. 

Appellant also relies upon Lee Art Thea¬ 
tre v. Virginia, 392 U.S. 636, 88 S.Ct. 2103, 
20 L.Ed.2d 1313 (1968), in which the Su¬ 
preme Court invalidated a warrant which 
stated only the title of the pictures and 
“that the officer had determined from per¬ 
sonal observation of them and of the bill¬ 
board in front of the theatre that the films 
were obscene.” 392 U.S. at 636, 88 S.Ct. at 
2104. The Court invalidated the warrant 
because the justice of the peace issued the 
warrant “solely upon the conclusory asser¬ 
tions of the police officer” and “without 
any inquiry .. . into the factual basis for 
the officer’s conclusions.” 392 U.S. at 637, 
88 S.Ct. at 2104. 

[6] Conclusions alone are insufficient to 
support a warrant, as are descriptions of 
only the titles or covers of the materials. 
See, eg., United States v. Tupler, 564 F.2d 
1294 (9th Cir. 1977). The magistrate’s deci¬ 
sion must rest upon a consideration of the 
contents of the work as a whole. Miller v. 
California, 413 U.S. 15, 93 S.Ct. 2607, 37 
L.Ed.2d 419 (1973). Since the underlying 
affidavit, in the present case, provided only 
the titles and descriptions of the materials 
covers, the second warrant, when viewed 
alone, would fail the constitutional test. 

[7] However, we cannot view the second 
warrant in a vacuum. The Supreme Court 
stated that “affidavits for search warrants 
. .. must be tested and interpreted by mag¬ 
istrates and courts in a commonsense and 
realistic fashion.” United States v. Ven- 
tresca, 380 U.S. 102, 108, 85 S.Ct. 741, 746, 
13 L.Ed.2d 684 (1965). The same magis¬ 
trate issued both warrants only seven days 
apart at the request of the same agent who 
was conducting the same investigation. 
The second affidavit recounted both the 
first search and the nature of the items 
collected. The affidavit then provided a list 
of materials whose titles and covers strong¬ 
ly suggested that they were of the same 


variety as those already seized. This court 
has allowed probable cause to be established 
by reading related affidavits in conjunction 
with one. another. United States v. Manu¬ 
facturers National Bank of Detroit, 536 
F.2d 699 (6th Cir. 1976), cert, denied, 429 
U.S. 1039, 97 S.Ct. 735, 50 L.Ed.2d 749 
(1977). 

The October 7th affidavit did not con¬ 
tain the detailed information concerning 
the Detroit numbers operations which 
was set forth in the affidavit of the pre¬ 
vious day. After repeating the opening 
paragraphs of the earlier affidavit verba¬ 
tim, it was limited to a statement of the 
results of the search of the Wingate resi¬ 
dence and the assertion that the evidence 
gained in this search established probable 
cause for a search of safety deposit box 
# 127. The magistrate was entitled to 
consider the October 6th affidavit in con¬ 
junction with the one presented the fol¬ 
lowing day in determining whether prob¬ 
able cause had been established for a 
search of the bank box of appellants. 
Both affidavits referred to the same eigh¬ 
teen-month investigation and the alleged 
complicity of James Wingate in the De¬ 
troit numbers operations. The second af¬ 
fidavit referred specifically to the search 
warrant which the magistrate had issued 
the previous day. 

536 F.2d at 702. See also United States v. 
Dudek, 560 F.2d 1288 (6th Cir. 1977), cert, 
denied, 434 U.S. 1037, 98 S.Ct. 774, 54 
L.Ed.2d 786 (1978); United States v. Cor- 
tellesso, 601 F.2d 28 (6th Cir. 1979), cert, 
denied, 444 U.S. 1072, 100 S.Ct. 1016, 62 
L.Ed.2d 753 (1980). 

The two warrants read together establish 
a sufficient nexus between the contents of 
items seized in the first search and the 
contents of the items described in the 
second search warrant. Because the magis¬ 
trate and the investigating officer had 
viewed the contents of the items seized in 
the first search, they had probable cause to 
believe the materials listed in the second 
warrant were obscene. 

In reviewing this case, we must remem¬ 
ber that the Supreme Court has specifically 
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stated that the magistrate need not view a 
_ film before seizing itT Heller v. New York , 
413 U.S. 483, 488, 93 S.Ct. 2789, 2792, 37 
L.Ed.2d 745 (1973). “In dealing with proba¬ 
ble cause ... as the very name implies, we 
deal with probabilities.” Brinegar v. Unit¬ 
ed States, 338 U.S. 160, 175, 69 S.Ct 1302, 
1310, 93 L.Ed. 1879 (1949). Furthermore, 
“deference is to be accorded an independent 
judicial officer’s finding of probable cause, 
with doubtful cases governed largely by the 
preference which our legal system gives to 
warrants.” United States v. Jenkins, 525 
F.2d 819, 824 (6th Cir. 1975). See Spinelli v. 
United States , 393 U.S. 410, 419, 89 S.Ct. 
584, 590, 21 L.Ed.2d 637 (1969). 

In summary, we have already found that 
the initial search complied with the rule of 
Marcus v. Search Warrant Rather than 
seizing other apparently obscene material, 
the agents recorded what they observed in 
plain view. The agents could not view the 
contents of the material without violating 
the appellant’s privacy rights and other 
rights under the First and Fourth Amend¬ 
ments. See, e.g., United States v. Gray. 
Therefore, they did the only thing they 
could do. They returned to the magistrate 
and sought his independent determination 
concerning probable cause to seize materials 
which appeared to be of a similar nature. 
The materials bore similar pornographic 
covers and suggestive titles and were in the 
same location as the first group of materi¬ 
als. Thus, viewing the second affidavit in 
light of the existing circumstances and the 
results of the first search, the magistrate 
had ample evidence for a finding of proba¬ 
ble cause under the Miller standard. 

Appellant contends that the second war¬ 
rant is facially overbroad because of the 
phrase which authorizes the seizure of “oth¬ 
er magazines and movies of the same kind 
and nature.” Appellant argues that this 
clause turns the warrant into a “general 
warrant,” or “a general, exploratory rum¬ 
maging in a person’s belongings” which the 
Fourth Amendment prohibits. Coolidge v. 
New Hampshire, 403 U.S. at 467, 91 S.Ct. at 
2038. This charge is even more serious 
where the items to be seized have the pre¬ 
sumptive protection of the First Amend¬ 


ment— i.e., books and the ideas they con¬ 
tain. Stanford v. Texas, 379 U.S. 476, 485, 
85 S.Ct. 506, 511, 13 L.Ed.2d 431 (1965). 

[8,9] However, appellant admits that 
the agents seized only magazines and mov¬ 
ies listed in the exhibit attached to the 
warrant. Therefore, the materials received 
the required protection under the second 
warrant. We refuse to invalidate the en¬ 
tire warrant as appellant requests. Where 
the police and the issuing magistrate have 
listed the titles of the primary targets of 
the search, we will not invalidate the entire 
warrant. Rather, we will sever and invali¬ 
date those portions containing the over¬ 
broad language and allow the items seized 
under the proper section to stand as evi¬ 
dence. United States v. Espinoza , 641 P.2d 
at 164-65; United States v. Torch, 609 F.2d 
1088, 1089-90 (4th Cir. 1979), cert, denied, 
446 U.S. 957,100 S.Ct. 2928, 64 L.Ed.2d 815 
(1980). See also W. LaFave, 2 Search and 
Seizure; A Treatise on the Fourth Amend¬ 
ment, § 4.6(f) (1978). 

Appellant attempts to compare the facts 
of this case to the facts of Marcus and 
Lo-Jl We see no analogy. In both of 
those cases the authorities made little or no 
attempt to identify beforehand the materi¬ 
als to be seized. Instead, the executing 
officers exercised “unfettered discretion” to 
seize whatever materials they thought-were 
obscene. This is the evil which the Su¬ 
preme Court sought to avoid when it stated 
that the items to be seized must be describ¬ 
ed with “scrupulous exactitude/’ Stanford 
v. Texas, 379 U.S. at 485, 85 S.Ct 511. 
Here, by contrast, the authorities have not 
exercised unfettered discretion, but have 
seized only those items specifically desig¬ 
nated. We will not overturn solid police 
work for errors which resulted in no harm. 

[10] Finally, Sovereign News argues 
that the warrant does not describe the 
seized business records with sufficient par¬ 
ticularity. However, business records do 
not enjoy the same level of First Amend¬ 
ment protection as non-obscene books and 
magazines. Stanford v. Texas, 379 U.S. at 
485 n. 16, 85 S.Ct. at 512 n. 16; Marron v. 
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United States, 275 U.S. 192,198-99,48 S.Ct. 
74, 76-77, 72 L.Ed. 231 (1927);- United 
States v. Torch, 609 F.2d at 1090. The 
magistrate was entitled to describe these 
items generically in the warrant, since any. 
greater specificity with regard to these 
items is virtually impossible. United States 
v. Cortellesso, 601 F.2d at 33; United States 
v. Jacobs, 513 F.2d 564 (9th Cir. 1975). Cf. 
Andresen v. Maryland, 427 U.S. 463, 96 
S.Ct. 2737, 49 L.Ed.2d 627 (1976). 

In conclusion, we find no constitutional 
error in either the issuance or execution of 
either warrant. 

III. Subsequent Return of the Copies 

[11] We now turn our attention to the 
subsequent disposition of the copies. “The 
general rule is that seized property, other 
than contraband, should be returned to the 
rightful owner after the criminal proceed¬ 
ings have terminated.” United States v. 
Francis, 646 F.2d 251, 262 (6th Cir. 1981); 
United States v. LaFatch, 565 F.2d 81, 83 
(6th Cir. 1977), cert, denied, 435 U.S. 971, 98 
S.Ct. 1611, 56 L.Ed.2d 62 (1978). This is 
true whether or not the original seizure was 
lawful. United States v. Francis, 646 F.2d 
at 262, n. 7. Where the former defendant 
in criminal proceedings can show a property 
interest in the copies, the government must 
return them. Thus, the initial issue is 
whether Sovereign News can show a suffi¬ 
cient property interest in the copies to de¬ 
mand their return. 

[12] The United States contends that 
Sovereign News does not have a property 
interest because the copies are “business 
records.” This argument is based upon 
United States v. King ; 528 F.2d 68, 69 (9th 
Cir. 1975) where the court refused to order 
the government to surrender transcripts of 
defendant’s telephone conversations record¬ 
ed by the government. Ruling on a Rule 
41(e) motion the court held that defendant 
had not demonstrated entitlement to “law¬ 
ful possession of the property which was 
illegally seized” as required by 41(e). Id. at 
69. “He is no more the owner of the tapes 
and transcripts of the conversations made 
by the government than he is the owner of 
the mental impressions and memories of the 


government agents who intercepted the 
conversations.” Id. In this case, however, 
Sovereign News has a property interest in 
the copies because the business records cop¬ 
ied were the sole property of Sovereign 
News.' Therefore, Sovereign News has a 
right to the return of the copies. 

However, we must balance this right 
against the legitimate needs of the United 
States. We agree that the government has 
a right to copy documents lawfully in its 
possession. United States v. Ponder, 444 
F.2d 816, 820 (5th Cir. 1971), cert, denied, 
405 U.S. 918, 92 S.Ct. 944, 30 L.Ed^d 788 
(1972). United States v. Chapman, 559 F.2d 
402, 405 (5th Cir. 1977). We also agree that 
“[a] defendant’s motion for return of prop¬ 
erty will be unavailing where the govern¬ 
ment has a continuing interest in the prop¬ 
erty.” United States v. Francis, 646 F.2d 
251, 263 (6th Cir. 1981). United States v. 
Premises Known as 608 Taylor Avenue, 584 
F.2d 1297, 1303 (3d Cir. 1978). This “con¬ 
tinuing interest” can include a criminal or 
tax investigation in progress. Warden v. 
Hayden, 387 U.S. 294, 307, 87 S.Ct. 1642, 
1650, 18 L.Ed.2d 782 (1967); United States 
v . One Residence and Attached Garage, etc., 
603 F.2d 1231, 1234 (7th Cir. 1979). How¬ 
ever, we hold that when the government 
has held the copies for a “reasonable time” 
and has no investigations in progress, it 
must return the copies as well as the origi¬ 
nals. Mr. Lucky Messenger Service v ,. Unit¬ 
ed States, 587 F.2d at 17; cf. United States 
v. Wallace & Tieman Company, 336 U.S. 
793, 800-801, 69 S.Ct. 824, 828, 93 L.Ed. 
1042 (1948). 

The United States contends that it can 
keep the copies indefinitely since it seized 
the originals lawfully. It bases this conclu¬ 
sion on United States v. Chapman , 559 F.2d 
402 (5th Cir. 1977). We decline to interpret 
Chapman so broadly. The Chapman court 
decided that the United States properly re¬ 
tained copies of gambling records to investi¬ 
gate tax questions concerning the defend¬ 
ants. Apparently, there was a legitimate 
use for the records. In the present case, we 
can conceive of no legitimate purpose for 
retaining these documents if the United 
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States contemplates no actual use for them. 
The government may not keep the copies 
purely for the sake of keeping them or 
because it is “hopeful” they may be rele¬ 
vant to some future investigation. United 
States v. Moore, 423 F.Supp. 858,. 859-60 
(S.D.W.Va.1976). This amounts to harass- ’ 
ment. 

Therefore, on remand, the District Court 
should require the government to show 
cause why it is retaining these copies. If 
the copies are needed for an ongoing or 
proposed specific investigation, the govern¬ 
ment is entitled to retain them. See, e.g., 
United States v. Chapman, United States v. 
Murphy, 413 F.2d 1129, 1140 (6th Cir.), cert, 
denied, 396 U.S. 896, 90 S.Ct. 195, 24 
L.Ed.2d 174 (1969). If the materials are 
being used for grand jury proceedings, we 
refer the court to the three tests set forth 
in In re Grand Jury Proceedings, 507 F.2d 
963 (3d Cir. 1975). Those tests require a 
showing that the materials were (1) rele¬ 
vant to an investigation, (2) properly within 
the grand jury’s jurisdiction, and (8) not 
sought primarily for another purpose such 
as harassment. Id. at 966. In order to 
protect the secrecy of the grand jury, the 
court may wish to hold the hearing in cam¬ 
era. See Mr. Lucky Messenger Service v. 
United States, 587 F.2d at 17; Shea v . 
Gabriel, 520 F.2d 879, 882 (1st Cir. 1975). 

In summary, we hold that this court has 
jurisdiction to hear the case because the 
District Court’s order denying return of the 
copies was a final order. Next, we hold 
that the searches of March 19 and 25, 1975 
were valid and legal searches. Finally, we 
hold that since the appellant has demon¬ 
strated an undivided property interest in 
the copies of the business records, it is enti¬ 
tled to immediate return of the copies un¬ 
less the government can demonstrate that 
the copies are necessary for a specific inves¬ 
tigation. We therefore affirm the order of 
-the District Court and remand the case for 
further proceedings consistent with this 
opinion. 


Joseph STASZAK (81-1476) and Richard 
Staszak (81-1462), Plaintiffs-Appellants, 

v. 

Walter ROMANIK, Defendant-Appellee. 
Nos. 81-1462, 81-1476. 

United States Court of Appeals, 
Sixth Circuit. 

Argued June 14, 1982. 

Decided Oct. 7, 1982. 


Two of three partners in partnership 
appealed from a judgment of the United 
States District Court for the Eastern Dis¬ 
trict of Michigan in a diversity action be¬ 
tween the partners. The Court of Appeals, 
Lively, Circuit Judge, held that: (1) the 
evidence was insufficient to sustain the 
finding that third partner made no contri¬ 
bution to the capital of the partnership 
since he made contributions of capital by 
withdrawing less than his total share of 
partnership profits, and thus even though 
partner breached his partnership duties by 
failing to move to Michigan and work full 
time for the partnership, other partners 
were entitled to recover only damages 
which such breach caused the partner¬ 
ship, and forfeiture of partner’s interest 
was not' a permitted sanction for the 
breach, and (2) the evidence was sufficient 
to sustain the finding that the parties did 
not intend that the partnership agreement 
would cover assets of the earlier partner¬ 
ship created by two of the partners, and 
thus where the former property of the two- 
person partnership was conveyed to three- 
person partnership, such property would be 
included in the final accounting of the 
three-person partnership and treated as a 
later contribution of capital by the two 
partners. 

Reversed and remanded. 
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Where two original partners in Christ¬ 
mas tree business entered into partnership 
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Mr. Joseph E. diGenova 
United States Attorney 
District of Columbia 
3rd & Constitution Ave., N.W. 

Washington, D.C. 20001 

Re: Founding Church of Scientology v. Director, 

FBI, et al., C. A. No. 78-0107 (D.D.C.) 

Dear Mr. diGenova: 

Pursuant to discussions between Richard Greenberg of my 
staff and Ms. Judith Hetherton this week, this is to request 
that access to the documents seized ,by the Federal Bureau of 
Investigation from the Founding Church of California on July 8, 
1977, be provided to the Civil Division of the Department of 
Justice acting in its capacity as counsel for the defendants in 
the above—entitled action. Such access is authorized pursuant 
to paragraph 8 of the disposition agreement concerning the 
documents which is reprinted at United States v. Heldt , 668 
F.2d 1238, 1287 (D.C. Cir. 1981). Of course, we will comply 
with the pertinent provisions of the disposition agreement prior 
to publicly disclosing or disseminating the documents. In 
addition, out of an abundance of caution and to ensure that the 
Church has an opportunity to protect whatever rights it may 
believe it has with respect to these documents, it might be 
appropriate for a letter to be addressed to the Church advising 
of this request for access to the documents. 

The documents for which access is sought appear to contain 
information pertaining to misconduct of the Founding Church of 
Scientology, its statewide units and its members. This 
information may be critical to the defendants’ ability to 
demonstrate that plaintiffs in the above-entitled action are not 
entitled to injunctive relief due to their unclean hands. By 
Order dated June 25, 1984, Judge Joyce Hens Green has authorized 
the defendants to commence discovery pertaining to plaintiffs' 
unclean hands, and inspection of these documents will facilitate 
our defense of the action. 


Washington, D.C. 20530 


JUl 13 1984 

Telephone: 

(202) 633-3368 
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Thank you for your assistance with this matter. If you have 
any questions regarding this matter, please do not hesitate to 
contact me. 

j Sincerely, 

DAVID J. ANDERSON 
Branch Director 
Federal Programs Branch 
Civil Division 






